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Nine federal countries have become partner governments
of the Forum of Federations. We bring together public
servants, elected officials and academics from federal
countries to share knowledge and best practices in
meeting difficult challenges. Check our website at
forumfed.org to see what’s new.

Our Mission

The Forum of Federations is an independent organization that was initiated in Canada and

is supported by many countries and governments.

The Forum is concerned with the contribution federalism makes and can make to the
maintenance and construction of democratic societies and governments. It pursues this
goal by:

e building international networks fostering the exchange of experience on federal governance;
e enhancing mutual learning and understanding among practitioners of federalism; and

e disseminating knowledge and technical advice of interest to existing federations and of
benefit to countries seeking to introduce federal elements into their governance structures

@)Forum of Federations
THE GLOBAL NETWORK ON FEDERALISM

Visit forumfed.org for new developments.

and constitutions.

[+ ) The special issue of this magazine is supported
by the Swiss Agency for Development and
==—==—  Cooperation (SDC)
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People walk through a mustard field at Chitwan district, some 150 km south of Kathmandu. Chitwan is the largest producer of mustard
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INTRODUCTION

How Nepal can learn from
the experiences of others

Nepal’s President Dr. Ram Baran Yadav, third from left, administers oath of office to Constituent Assembly Chairman Subash Nembang,
far left, in Kathmandu. Mr. Nembang, who comes from one of Nepal’s indigenous groups, was unanimously elected to the post on July 24,
2008.

BY GEORGE ANDERSON

his special edition of

Federations, published in both

English and Nepali, is a
contribution to the extraordinary
process of political change that Nepal is
passing through.

I'was first in Nepal in February 2007 and
returned for another visit in September
2008. The change between visits was
amazing. During my first visit, the King
was in his palace, the cease-fire was very
shaky, the timing of elections was very
uncertain, and the lack of consensus on

such major issues as the monarchy,
religion and federalism was palpable. I
returned to a country that had become a
republic, with an elected president.
Elections had successfully produced a
widely representative constituent
assembly. A coalition government was
presided over by the head of the former
insurgency, with a commitment to
completing the peace process. The
country was declared to be secular,
multi-national and multi-linguistic. And
there was a broad consensus - and

constitutional commitment - on Nepal
becoming a federation.

These accomplishments are
encouraging, though Nepal still faces
huge challenges and complex issues.
This magazine looks at several of them.

The article by Yash Ghai and Jill Cottrell
discusses constitution-making and
encourages Nepal’s leaders to learn from
experience elsewhere and to have a
broadly participatory process. They
emphasize that the underlying question
is to resolve the nature of Nepali

George Anderson is the president and chief executive officer of the Forum of Federations.
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nationalism and identity and this
necessarily involves the larger public.

Khrishna Khanal looks at the choice of a
parliamentary or a presidential system,
of electoral system—whether the current
regime of mixing first-past-the post and
proportional representation or
something different, and of federalism
itself. He rightly observes that these
choices will depend greatly on how the
coalition government maintains unity
and manages day-to-day government.

Drafting an inclusive language policy

Sujit Choudhry looks at language policy
and draws on experiences in South Asia,
both to show the importance of
language policy and the risks associated
with exclusionary policies. Of course,
with over ninety languages, Nepal must
balance demands for inclusion with the
need for practical arrangements in
relation to languages of work and of
service to the public.

My own article demonstrates the
importance of fiscal arrangements in
shaping federations. In Nepal’s case, the
federal government will necessarily
dominate the collection of public
revenues for the foreseeable future, so
decisions will be needed as to how the
federal government should provide
financial support to the constituent
units: through shared taxes, transfer
payments or conditional program
payments. As well, Nepal will need a
staged approach to restructuring public
finances and to balance the national and
regional interests regarding the
management of the country’s potentially
huge wealth in hydro-electric resources.

Mukta Tamang illuminates the sensitive
debate in Nepal on self-determination.
He points out that while a Leninist
approach might allow for a right to
secession, this is not consistent with
international law and is extremely rare
in constitutional practice. However, he
thinks the real substance of the debate
in Nepal is not about secession, but
about demands for inclusion, equality,
human rights, and the rule of law - in
other words , about accommodation in
a united Nepal that respects diversity.

Bipin Adhikari reviews the current
judicial structure and alternatives to
adapt to a federal set up. He also makes
the critical point that a key objective is a
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Elderly Nepalese talk at the Darbar Square in Kathmandu. Nepal’s population is esti-
mated to be 27 million. According to the population profile published by Nepal’s Central
Bureau of Statistics, 54 per cent of the population is literate.

people friendly judiciary with good
access at the constituent unit level.

Meeting the needs for devolution

Katy Le Roy draws lessons from Nepal’s
history of devolution initiatives,
including the challenges associated with
limited capacity in the country to
manage a highly devolved arrangement.
She sets out a series of key questions that
must be answered in determining the
allocation of powers and makes the
important point that in some areas the
constituent units may share power with
the federal government - or even be
subject to some measure of federal
oversight.

Finally, Nicole Topperwien addresses
the hotissue, to which I return below, of
drawing the federal map.

Nepal appears to risk agenda overload in
coping with so many complex and
interrelated issues, especially because
the country has limited experience and
there is no consensus on some key
questions. How to proceed? The
Constituent Assembly (CA) has taken a
positive step in identifying 10 well
defined areas for its committees. So the
next phase of theroad map isreasonably
well charted.

Three suggestions
That said, I have three suggestions.

First, it is important that the CA not be
preoccupied with dealing with the

ghosts of the old regime. The country has
changed and it is important to focus on
what is actually happening now and
what makes sense for the future. You
have an elected constituent assembly
and government unlike any before.
Neither is perfect, but have the
legitimacy of election by universal
suffrage and they include Nepalis from all
castes, classes, and ethnicities. Thus
today’s Nepal has already taken a giant
step towards the recognition,
accommodation and even the
celebration of diversity. You may not need
anew constitution full of provisions trying
to correct the sins of the past.

Secondly, take time. A new constitution
should last a very long time and it need
not be written in a year. Time can help
in understanding the strengths and
weaknesses of your interim regime and
help develop consensus on key points.
It will be needed to implement a new
regime, particularly a strongly federal
system.

Finally, think about the sequence of
issues. There may be some questions
where it is easier to develop consensus
first; such consensus may help resolve
other, tougher, issues later.

Determining the territorial boundaries
of constituent units in a federal Nepal is
potentially very divisive. Too often, this
dominates the debate about federalism.
Nepalis unusual in being a unitary system
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opting for federalism, but without having
clear internal boundaries - no historic
constituent units, and no clear linguistic
or ethnic boundaries. This makes the
delimitation of constituent units difficult
and causes passions to run high. Too
many see the object of the exercise to be
making their group into a constituent
unit majority.

Passions might be lowered by
considering some basic realities. As
Nicole Toépperwien points out, the
demographic realities in Nepal mean
that there will be no ethnically
homogenous constituent units and few
with a clear ethnic majority.

“In a federal Nepal, the vast majority of
Nepalis will live in a province (constituent
unit) where their ethnic, linguistic or caste
group will not be in the majority—and
where no group will be in the majority.
This means the vast majority of Nepalis
have a stake in designing a federal Nepal
that accommodates the diversity of
citizens wherever they live.

f
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The city of Bhaktapur, in the Kathmandu Valley, could be included in a fi

Settling how this would be done—what
minority, land and language rights might
be protected for citizens wherever they
live—should make it easier to draw
maps, when the time for that comes,
because the stakes will be less.

This relates to how many constituent
units and their sizes? There appears to
be a notion that there may be ten or so.
That could work well. But some
advocate the whole of the feraibeing one
constituent unit. About half of the
country’s population would be in one
constituent unit, which risks creating an
unbalanced and poorly functioning
federation.

There are some other important realities.
Nepal’s revenue collection will be highly
centralized. Thus the federal

government may, through the power of
the purse or through whatever
constitutional powers it is given, have a
major role in determining many public
policies. The country does not have the
capacity to move quickly to a highly
decentralized federal system.

- - Trl‘l 'L. _.:..__

uture constituent unit that includes Kathmandu-or not.

For these reasons, there must be careful
attention to the central institutions: the
legislature and executive; the courts; the
civil service and army. Many federations
have special provisions to accommodate
their diversity in their central institutions.
Therole and the nature of the upper house
can be important in this.

It would be healthy to work towards
some consensus on such questions early
inyour debate. Dealing with them before
addressing boundaries has the
advantage of everyone coming to the
table having to thinkhow they would like
to be treated if they were—as they quite
probably will be—not part of a majority
in a constituent unit. This could lead to
defining protections and rights and to
establishing the role of the federal
government in a way that
accommodates all Nepalis, wherever
they live in the federation. {g_)
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Constitution-making

in Nepal

People raise demands for justice and social transformation

Members of Nepal’s Constituent Assembly check for their names before voting at Parliament House in Kathmandu on July 19, 2008. The
Constituent Assembly was set to elect its first president from the Madhesi community — a group that inhabits Nepal’s lowlands called
Madhes or Terai. Out of 601 Constituent Assembly members, 191 members are women.

BY YASH GHAI AND JILL COTTRELL

here are many ways to make a
constitution. Even within
Nepal, constitutions have been
made in different ways. At first,
they were "bestowed" by a Rana or a
King. Even when they were not drafted
by the palace, they came into effect by
royal proclamation. Sometimes a
constitution was drafted by an expert or
a committee of experts. There was no
consultation with the people, except in
a limited way for the 1990 constitution,
and even this had little impact on the

substance of the constitution. That
process seems to have been dominated
by a small expert body, with close
connections to political parties and the
palace. Even the Interim Constitution,
which replaced the 1990 constitution
after the janaandolan or People’s
Movement of 1990, was adopted without
consultation, although it obliges the
government to enable the people to
draft their own, permanent constitution.
The current process of constitution
making is now the task of a popularly

Yash Ghai and Jill Cottrell are scholars in constitutional law.
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elected Constituent Assembly (CA), for
the first time in Nepal.

Each constitution represented only
marginal social and political advances,
and continued to exclude the great
majority of the people from political or
economic power. As a result, each of
these constitutions was challenged, as
groups excluded from political power
expressed their grievances and
demanded justice.

As constitution making becomes more
participatory, constitutions increasingly

REUTERS/GOPAL CHITRAKAR
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incorporate principles of democracy and
social justice. The history of constitution
making in Nepal reflects these global
trends, which are reinforced by
developing international norms, the
easy availability of information about
experiences of other countries, and
sometimes a significant role of the
international community. Nevertheless,
the national context also influences the
process, and although there is now
considerable knowledge of comparative
experience among Nepalis, the decision
makers do not seem to have been much
influenced by it. Key to the process in
Nepal are negotiations among party
leaders. Yet not everyone is happy with
this process. One member of the CA
called for maximum feedback from the
general population during the process of
drafting the constitution, to balance the
risk of decisions being made by a small
group of leaders.

Dealing with post-conflict issues

In post-conflict states, constitution-
making is part of a series of processes that
includes agreeing on a ceasefire and
interim arrangements for administration
of the country, bringing insurgents and
dissidents into state structures,
negotiating constitutional principles
and the framework for deciding on the
new constitutional arrangement, and
holding elections for a new, legitimate
government. Nepal has closely followed
this sequence, and the progress on
peace building determined the pace of
constitutional change.

In some ways, the task of constitution
making in Nepal is both easier and more
difficult than in many other post-conflict
states. Itis easier because the insurgency
was focused on political ideology, not
deep-rooted ethnic conflict which
leaves a bitter legacy of division and
hatred - and the protagonists came from
the same class background.

It is more difficult because the very
settlement of that conflict, preceded by
the 2006 People’s Movement or Jana-
Andolan-II triggered new demands. The
insurgency and the Maoist appeal to
marginalized communities - rather than
merely class struggle arguments that did
not have much appeal - created or
renewed awareness of oppression, and
encouraged the emergence of identity
politics, calling in question the old model
- the dominance of essentially one
group. This raised fundamental
questions about the nature of the state

forumfed.org

and its "cultural” or "national"
foundations. A critical issue that needs
to be resolved is the nature of Nepali
nationalism or identity. The question of
identity is closely connected to, and
finds sustenance from, social
deprivation, discrimination and the
poverty of many communities. This
makes social justice a major issue. If the
people’s movement of 1989, which led to
the 1990 Constitution, was seen as
concerned with political power and
state structures, the present movement
is seen as essentially about social justice
and societal transformation.

Tackling transformation

Encapsulated in this movement are a
number of inter-connected
"revolutions” or transformations which
need to be tackled simultaneously: most
obviously, monarchy to republic;
hegemonic Hindu and Nepali-language-
based rule to inclusiveness; feudalism
and authoritarianism to democracy;
caste and social hierarchy to equality of
gender, caste and ethnicity; and - as yet
unresolved - feudal-capitalism to
socialism or communism. Most of these
are divisive, even though considerable
lip service is paid to some of them, such
as "inclusion." The complexity of change
becomes obvious when the implications
of each transition are analyzed. For
example, the transition to republic is not
merely a matter of form - as it might be if
the monarchy were abolished in a
Scandinavian country, for example. In
the past, the monarch symbolized the
state and nation, especially as head of the
Hindu religion and as an icon of history.
Some used to think it was the glue that
kept the country together, but others,
increasingly, think that it reflected the
worst features of Nepal, such as
hereditary tradition, source and support
of hierarchy, exclusion, and
authoritarianism. Nepalis are now
looking for new symbols in a post
monarchical age. There is more to this
transition than merely what kind of
presidency should replace the
monarchy.

The transition from feudalism and
authoritarianism to democracy is not
only, or primarily, an institutional issue.
It is fundamentally a matter of values and
the culture of democracy, the
empowerment of the people, awareness
of and respect for human rights, and the
centrality of political parties.
Inclusiveness is perhaps the most

difficult aspect as it involves identity and
nationalism, electoral systems, the
nature of the governmental system and
its recruitment practices, perhaps the
recognition of group rights, and fresh
thinking about the place of language,
religion and tradition. Federalism, which
is very much on the agenda but also very
controversial, as there are no Nepali
precedents, will be extremely hard to
conceptualize and harder to negotiate.
And the Marxian dialectics of the change
from a feudal to a market and then a
socialist economy, which Maoist leaders
have sometimes talked about, will
compound these complexities.

Crucial steps in nation-building

Thus, the question is what kind of a
process for making the constitution will
facilitate these transitions? The
challenge involves both state-building
and restructuring, and nation-building.
Nation-building is crucial because the
state must reflect the kind of Nepal the
people can agree on. At one level, there
seems to be agreement on the principles
and values of the New Nepal, or Naya
Nepal. On closer inspection, most of
these appear to hide fundamental
clashes of interests, approaches and
priorities. Negotiating a constitution is a
way to resolve differences, and agree on
values, institutions and procedures to
replace previous differences and modes
of conflict. Properly organized, under
enlightened leadership, constitution-
making can also contribute to
reconciliation and healing. Equally,
without goodwill and wise leadership, it
can be divisive. The process must allow
the airing of grievances, but not allow
them to take over. And the process must
be one of moving on while
acknowledging the past.

There is no better time than during
constitution-making to engage people in
discussion about public powers and
institutions, and their purposes. Without
some public awareness of the
mechanisms of the state and an
understanding of democracy, the new
constitution, however well-crafted,
would probably fail to take root.
Democracy is almost never the result
merely of a legal instrument or charter.
There can be no democracy without the
commitment of the people to it and their
willingness and ability to participate in
public affairs, co-ordinate their interests
and lobby for them, exercise and protect
their rights, and take seriously their own



responsibilities as citizens. As is
common in many countries, people in
Nepal, especially in rural communities,
have only a fragmentary understanding
of the institutions and procedures of the
state. Moreover, in Nepal, people have
been subordinated to feudal and
authoritarian systems of government
and need to be persuaded that they may
now freely exercise their rights.

There are three very specific reasons for
participation. And three elements
constitute the core of the People’s
Movement: a new identity as a Nepali,
inclusive democracy, and social justice.
None of these can be achieved without
the active participation of the mass of the
people, representing Nepal’s myriad
social and ethnic communities.
Participation means a great deal more
than voting to elect delegates to the CA.
It also encompasses the active

commitment of the people in defining
the agenda of reform and the
instruments for social and economic
change, through debate, argument and
consultation, not only in Kathmandu but
throughout the country. It means
identifying, through the narratives of
victims, the causes of oppression,
injustice and the silencing of
inconvenient voices. It means allowing
opportunities for the people to learn
about Nepal’s constitutional history, and
the experiences of other countries with
similar problems, and to enhance their
capacity for developing democracy.

Finding the perfect mechanism

On the surface, it seems that Nepal has
found a perfect mechanism for
participation. It has a constituent
assembly elected by the people, through
rules that, while not ensuring full
proportionate representation of

A woman carries a large bundle of straw on her head. Eighty-five per cent of Nepalis live
in rural areas which lack roads, electricity, drinking water, hospitals and schools.
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marginalized communities, are infinitely
better than ever before. A constituent
assembly has eluded Nepalis until now,
despite promises, and much is expected
of it. But the people’s expectations might
not coincide with those of the party
leaders. There has been growing public
impatience with the CA for notbeginning
to write the constitution after several
months of deliberations. Elections for
the Assembly were twice postponed, but
they could not be avoided forever. If
public pressure could no longer be
resisted, it could perhaps be deflected
once the CA was in place. An assembly
tightly controlled by party bosses, with
members of the marginalized
communities brought in by courtesy, and
under the auspices of the existing parties
and subject to their whips, could yet
undermine participation - unless the CA
members assert themselves, and civil
society supports them - by making
submissions and demanding
accountability.

Even though a CA is in place, with the
potential for a national, participatory
process, the constitution could
effectively be made by a small group, and
the 601-member assembly could
become a rubber stamp. Even
participatory processes need the
support, if not the sponsorship, of
political parties, with either an inter-
party coalition, or a dominant party.
Which way will Nepal go?

Phases of constitution-making

There have been three phases of
constitution-making in Nepal since April
2006. The first was the truncated 1990
Constitution, stripped of provisions
regarding the monarchy, and of some
democratic accountability, by a
resurrected House of Representatives
(which had been previously dissolved by
the king and whose natural term of office
had expired). The second was the
Interim Constitution, which was drafted
by the parties, with decisions taken at the
highest level. Its dominant principles,
which now reach into the proceedings
of the CA, are twofold and
interdependent: control by eight parties;
and consensus among them. The second
is under pressure - and has already
jeopardized the first. If these principles
collapse, the procedure will revert to a
form of qualified majority voting - and
open up possibilities for a participatory
process. But it also could threaten the
process itself. {{J}
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Distributing powers in
a federal Nepal

Some powers will go to the central government, others to constituent units

Activists of the Madeshi Mukti Morcha Party stage a protest outside the Nepalese election commission in Kathmandu. Most of Nepal’s
minority groups demanded the adoption of proportional representation for the Constituent Assembly election. Nepal adopted a mixed
system in which half of the members are elected through a proportional system.

BY KATY LE ROY

N epal has chosen a federal system
because itis widely believed that
constitutionally guaranteed shared rule

and self-rule will help alleviate poverty
and promote development.

Itis also believed that federalism will help
eradicate discrimination against
oppressed minorities. But if federalism is
to fulfil this promise, members of the
Constituent Assembly (CA) will need to
remember these goals when they decide
how the federation is to be structured,
how much autonomy the constituent
units - Nepal’s future states or provinces

- will have and how the fiscal side of
federalism will operate. Among the
questions that must be addressed are the
powers of the constituent units and the
nexus between taxing powers and
spending responsibilities at each order of
government. Decisions on theseissues are
bound to require difficult negotiations
among the 25 political parties represented
in the 601-member CA.

Attempting decentralization

Nepal has already made some attempts
at decentralization, but progress has

been slow and uneven. While there has
been some decentralization to local and
district bodies, central control and
supervision over such bodies has
remained strong. Many of the efforts at
decentralization thus far have involved
administrative delegation rather than
granting any degree of real autonomy or
devolving power.

When it was adopted in 1999, the Local
Self-Governance Act was hailed as a
landmark for decentralization and
participatory developmentin Nepal. Under

Katy Ley Roy has a long association with the Centre for Comparative Constitutional Studies at the Melbourne Law School; she is
completing her doctoral thesis on constitution making and is Parliamentary Counsel in the Parliament of Nauru.
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the Act, 25,000 primary schools, all sub-
health posts and agriculture extension
services were among the responsibilities to
be transferred to local bodies in a phased
manner. However, this legislation was
never fully implemented. In 2007, the
decentralization of activities in primary
health, primary education, agriculture
extension, and rural infrastructure was
being implemented in 14 districts,
including one district from each zone. But
in most parts of the country, such
decentralization has not occurred.

It might be useful for members of the CA
to consider whether there are lessons to
be learned from previous unsuccessful
attempts at decentralization. They could
attempt to build on such lessons when
determining howlegislative and executive
powers are to be divided and whatkind of
support is required to enable constituent
units to fulfil their role, including
mechanisms to facilitate the effective
implementation of the division of powers.

Placing federal design in context

Nepal has a population of about 25
million, with considerable cultural and
language diversity, a very low rate of
literacy and more than 80 per cent of the
peopleliving in rural areas. An estimated
30 per cent live below the poverty line
and about 45 per cent of children under
five suffer from malnutrition. The state
has limited resources and relies heavily
upon foreign aid.

Improvement in this situation will
require acommitment to more equitable
resource distribution and more even
economic development, as well as
improved delivery of, and access to,
essential services. Development and
service delivery could be improved
through a carefully designed federal
balance of powers and resource-sharing.
But Nepal’s demographics and low
literacy level mean the capacity of
constituent units to fulfil wide-ranging
responsibilities in policy and service
delivery might be limited.

Nepal Special Issue ( )

Members of the CA and other key actors
are aware of the need to meet this
challenge so the purported benefits of
greater regional autonomy will result in
tangible improvements across the
country and in all sections of society.

Itis important for CA members to also be
aware that if powers allocated to
constituent units grossly exceed their
capacity, poverty and the uneven
distribution of resources might be
exacerbated rather than alleviated.

Dividing powers

Given the apparent objectives of the
introduction of federalism in Nepal, there
are likely to be many key areas of
government activity that will have to be
granted to the constituent units,
notwithstanding the resource and
capacity constraints referred to. There is
a strong case in Nepal, and strong
demand, for powers over such areas as
education, health and agricultural
reform to be allocated to the new

On 18 August 2008 Pushpa Kamal Dahal “Prachanda”, left, was sworn in as Prime Minister. He looks on as Finance Minister Baburam
Bhattarai, second left, Foreign Minister Upendra Yadav, second right, and Defence Minister Ram Bahadur Thapa, right, check their
papers before being sworn into the cabinet.
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constituent units. Giving such powers to
the constituent units will bring
government and services in these key
areas closer to the people, enabling
greater participation in decision-
making.

However, the number, size, and territorial
or ethnic basis of the constituent units
are still unclear. These factors are closely
interrelated with the nature and scope of
the powers to be allocated to the units.
The basis of representation of the
constituent units at the central level is
also unclear and is similarly interrelated.

One way of proceeding is to decide first
on the borders of constituent units and
the manner in which they will share in the
central government. Then the most
sensible and feasible distribution of
powers could be determined, based on
the size, capacity and demographic
composition of the constituent units.

An alternative method of proceeding,
one that might be adopted because of
the difficulty in deciding how the
borders of the constituent units are to be
drawn, is to identify principles for the
distribution of powers, then to include
these among the criteria for determining
the territorial boundaries.

Principles for the distribution of powers
could be arrived at by asking some key
questions:

e Inwhatareas are regional and local
diversity, and therefore autonomy,
particularly relevant? Examples
mightincludelanguage, culture and
education.

e  For optimal service delivery, what
areas require autonomous
provincial decision-making and
local interaction with the public?
Primary health care might be one
example.

e What areas should have national
consistency, and therefore
centralized (or concurrent) power?

e Whatpowers typically fall under the
exclusive jurisdiction of the central
government in federal systems?
Foreign affairs, defence and
currency are clear examples.

e Are some areas clearly beyond the
capability of the constituent units,
however their borders are drawn?

e  Would some areas benefit from the
provincial management, combined

forumfed.org

with federal oversight or
coordination, which should
therefore be shared with the central
government, including perhaps
water, transportation  and
agriculture?

e Are there areas in which the most
feasible solution would be to divide
the power between the newly
created constituent units and the
central government? For example,
giving primary and secondary
education to the constituent units and
tertiary education to the federal level.

e What impact would the proposed
distribution of powers have on
responsibilities for spending? (It is
advisable, of course, to balance
fiscal powers and spending
responsibilities for each order of
government.)

In drafting the new constitution, the CA
must consider whether taxation and
spending powers are balanced, and what
provision should be made for federal
transfers to the constituent units, as well
as for fiscal equalization. Sharing of
resources is a major source of friction in
all federal countries, but determining an
equitable distribution of resources is also
an important part of making federalism
work.

Whatever the final distribution of
powers, the new constitution - by virtue
of its federal design - will provide greater
opportunities for political participation
to many groups that have been
excluded. One way to maximize this is to
design a constitution that is non-
centralized, in terms of the spectrum of
federal systems. Another option
preferred by many actors in the
constitution-making process is to
concentrate on the shared rule aspect of
federalism, maintaining a strong central
government, but designing more
inclusive central institutions. The latter
approach seeks to take account of the
resource and capacity constraints of the
constituent units, as well as the dispersal
of the country’s diverse groups.

Determining power distribution

The technical aspects of the distribution
of powers include determining whether
the new constitution will provide for one,
two or three lists of powers, and where to

assign such lists. Some federal
constitutions list only the powers
allocated to the federal order (exclusive
and concurrent powers), with all other
powers left to the constituent units.
Others contain a list of federal powers,
one for state or provincial powers and a
third for concurrent or shared powers.

The detailed description of powers can
be included in the main body of the
constitution, or appended to it. Residual
powers, those not expressly listed in the
constitution, may be left to the federal
level, as in India, or to the constituent
units, as in Australia. Some federal
constitutions also provide for flexibility
in the distribution of powers, for example
by specifying that one or both levels of
government may refer or transfer powers
to the other. The CA will also have to
decide whether provincial or central
governmentlegislation will prevail in the
event of inconsistency. These choices
will be influenced by the general
approach to the degree of centralization
or provincial autonomy, and the degree
of federal co-operation or competition,
that is envisaged.

Whether there will be grounds for
considering an asymmetrical
distribution of powers - that is, granting
different powers to different constituent
units - will depend on how the
boundaries of the constituent units are
drawn and whether any individual state
or province has special needs or
demands.

Moving toward consensus

The CA has until May 2010 to drafta new
constitution for Nepal. While there is for
now a consensus among political parties,
as well as a constitutional prescription,
that federalism is the way forward for
Nepal, this consensus might be strained
when it comes to working out the details
of what this actually means. At this early
stage, there are still basic questions to
resolve, such as deciding on the
boundaries of constituent units, issues
of resources and capacity, and the
distribution of powers. The CA will need
torise to the challenge and negotiate the
details of Nepal's federal design
constructively, with a close eye on the
stated objectives. {{)
Q



Nepal Special Issue ({)

Magar youths dance to celebrate the Maghi festival in Kathmandu. Magars are one of Nepal’s larger indigenous ethnic groups. They make
up seven per cent of the total population.

Drawing the federal
map of Nepal

Agreement needed on inclusive democracy and the powers of the constituent units.

BY NICOLE TOPPERWIEN

epal’s interim constitution is

straightforward: it states that

Nepal shall have a “federal
system of governance” The Constituent
Assembly has the task of filling these
words with life.

The debate on federalism in Nepal is
active and heated. One of the hardest
nuts to crack seems to be these two
questions: “What will be the basis of
federalism in Nepal?” and “Should Nepal
adopt ethnic federalism or would this be
arecipe for disaster?”

The current territorial organisation is
easier to map. For administrative
purposes, Nepalis currently divided into
about 4,000 Village Development
Committees (VDCs) and municipalities
atthelocallevel as well as 75 districts, 14
zones and five development regions.
Actual decentralization, however -
national legislation aimed at devolving
powers to VDCs and municipalities - was
never fully implemented. Nepal has
remained a highly centralized state.
Federalism shall change this.

Now the questions get tougher. In the
coming months, the Constituent
Assembly (CA) is expected to establish a
new, middle level of government. It is not
clear yet what these new constituent units
will be called. Currently, the terms
‘province’ and ‘state’ are most frequently
used. The introduction of federalism shall
vest the to-be-created constituent units
with their own powers and resources as well
aswith special representation at the centre.

In any discussion, whether among
political actors, civil society leaders,

Dr. Nicole Topperwien works as an expert on federalism with the Forum of Federations; since 2006 she has been involved in peace-
building programs through the Swiss Department of Federal Affairs in Nepal.
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experts or the general public, the
following questions almost inevitably
come up:

e Whatshall be the basis of federalism
in Nepal?

e How shall constituent units be
constituted?

e  Shall constituent units' boundaries
be established primarily based on
ethnicity?

e Should the basis be other factors
instead, such as economic viability
and availability of natural
resources?

Political parties and scholars alike have
been proposing maps which outline
constituent units' boundaries for Nepal.
More than 15 maps are currently
circulating, and these maps are proof of
very diverse approaches.

Protecting ethnic identities

Why are ideas about how to form
constituent units so far apart? The
answer can partly be found by looking at
why federalism has been proposed in
Nepal. Two main reasons are normally
mentioned. On the one hand, federalism
isadvocated to help end marginalization
of disadvantaged groups and regions by
improving self-rule and representation
(shared rule). Especially Madhesi groups
from the plains (Madhes/Terai) but also
Maoists advocated for federalism in
order to bring an end to the
marginalization. On the other hand
federalism is advocated to promote
democratization and foster
development for all throughout the

country. Both concerns, the eradication
of marginalization and the promotion of
development, are genuine and seem to
be shared by a majority of actors and
activists. Both aim at strengthening the
state. However, there is disagreement as
to how these two aims can be achieved
and where priorities shall be.

Those who promote federalism as a
means to protect identity groups and to
end marginalization tend to advocate for
afederalism that acknowledges ethnicity
or regional identity. For the creation of
constituent units, they suggest putting
focus—not exclusively but primarily—on
actual or traditional settlement patterns
of ethnic or linguistic groups. Indigenous
groups and prominent Maoistleaders, in
particular, perceive of a form of federalism
that takes ethnicity into account as
necessary for harmony and unity among
different communities. Regional political
parties from the Madhes/Terai have their
own vision for establishing constituent
units. They advocate that the plains,
stretching 1,000 km from east to west,
should form one province. Madhesi
leaders argue along the lines that if
Madhesis are united in one constituent
unit this can best guarantee the end of
domination.

Should ethnicity or the economy set
borders?

Those who oppose predominately
‘ethnic’ and Madhesi proposals argue
that these notions threaten national
unity. One political leader stated that
“ethnicity-based federal structure will
ultimately invite civil war in the country.”
They also point to another challenge. In

People walk through a mustard field at Chitwan district, some 150 km south of Kathmandu.

Chitwan is the largest producer of mustard oil in Nepal.
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Nepal there are about 100 ethnic groups
and more than 70 linguistic groups.
Additionally, settlement patterns are
complex. Only in a small number of
districts does one group form more than
50 per cent of the population. In many
others, no group has a clear majority,
according to the census 0f 2001. Not even
100 constituent units would bring about
pure ethnic-based federalism unless
ethnic groups as such receive the status
of constituent units. Any kind of
territorially-defined constituent units will
inevitably provide mixed populations.
The fear is that ethnic federalism might
uplift some groups who could then use
their new power to dominate others
within their constituent unit.

The notion seems to be spreading that
control over a constituent unit based on
a relative or absolute majority is
necessary to protect a group’s rights. For
instance, new demands for their own
constituent unit by Tharu groups in the
South follow this logic. The current
debate on ‘ethnic’ or identity based
constituent units seems to lead to the
mobilization of various communities that
fear they will end up as a minority in a
constituent unit controlled by another
group. Proposed names for constituent
units that refer to the dominant group
further increase these concerns.

The other approach focuses on
development and on an equitable
resource allocation. Some propose
constituent units that encompass the
major river basins, run from North to
South and include mountains, hills and
plains. To some extent, they rely on the
already existing zonal and regional
structures. Proponents of this approach
argue that if constituent units stretch
from North to South comparable
economic conditions can be created. In
their view only such an approach can
foster development for all. The
mountains, hills and plains are
interdependent and dividing them into
different constituent units would create
barriers of development and provoke
conflicts between constituent units,
such as disputes over water.

However others fear that the advocates
of North-South proposals are not serious
about changing the way Nepal is
governed and that the proposed
constituent unit structure will lead to the
continuation of marginalization and elite
rule. It can be expected that such North-
South proposals will meet resistance.



Additionally, though such an approach
might limit conflicts about resources
between constituent units, it could lead to
resource conflicts within constituent units.

Drafting a mixed model

All approaches have their merits - and
they were developed to address genuine
concerns and root causes of conflict.
However they also provoke new
concerns thathave to be taken seriously.
How can these different approaches be
reconciled? Unfortunately, law and
international experiences do not provide
guidelines and easy-to-copy recipes for
how to establish constituent units.
International experts, to the same degree
as Nepali experts, will disagree about the
most adequate basis of federalism. In the
end, political actors will have to convince
their opponents and the people that the
proposed federal system will address the
major concerns and will not further
entrench existing dominance structures
or create new winners and losers.

Comparative experiences show that not
only the actual boundary lines of
constituent units will determine whether
constituent units are acceptable to their
populations but also other factors. To
reconcile the different approaches might

require agreements that do not concern
the basis of federalism as such but that
combine federalism with an agenda of
inclusiveness and development and
thus reassures all, individuals and
groups alike, that their major concerns
will be addressed no matter how
constituent units are designed. Such pre-
agreements might smoothen the way to

constituting constituent  units'
boundaries.
Ending marginalisation

Marginalization can also be addressed
by the protection of minority rights by
the central government and by
guarantees of inclusive institutions and
governance at all levels. These
guarantees - which could also be set out
at the constituent unit level - could
include proportional representation,
reserved seats, positive discrimination
for vulnerable groups and centrally-
mandated policies or minimum
standards for the promotion of different
groups. If necessary, identity groups can
also be granted powers in areas such as
culture or education. Possibilities of co-
operation among groups across
constituent units' boundaries might
further reassure communities.

Nepal Special Issue ({)

For promoting development, a country-
wide development strategy can be
promulgated, co-operation and
resource-sharing between constituent
units can be encouraged or made
mandatory, and fiscal equalization
schemes can be designed to address
regional differences. Last but not least,
dispute resolution mechanisms within
constituent units and among
constituent units can be put in place.

Agreeing on boundaries - even internal
boundaries - tends to be one of the
hardest tasks decision-makers can be
confronted with. To have reliable data on
the population as well as on resources is
crucial and can help. However, in the end
boundaries cannot be established by
mathematics. Decision makers will have
to provide convincing reasons to the
people of each constituent unit that it is
both risk-free and worthwhile to belong
to their constituent unit. As such,
identifying these reasons will be even
more important than agreeing on the
basis of federalism. One thing will
facilitate the process: all political actors
want a strong Nepal that belongs to all
groups and citizens and provides
development for all.(@:l

A young Nepali street vendor sells jewellery. She and other poorer citizens will be putting pressure on Nepal's politicians for economic
reforms.
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Restructuring Nepal's
judiciary

Few changes needed to add constituent unit dimension to court system

Lawyers and legal workers stage a sit-in at the Supreme Court in Kathmandu. The Nepal Bar Association organized the protest to protect

the court from what they feared were threats to its freedom and dignity. Lawyers have played an important role in advocating for

democracy in Nepal.

BY BIPIN ADHIKARI

ne of the major issues before the

Constituent Assembly of Nepal
is deciding on the mechanics of
devolving judicial power to the far-flung
villages in the new state structure.

The Constituent Assembly (CA), a body
of 601 members formed in the election
held on 10 April 2008, is tasked with

writing a new constitution for Nepal
within two years under the authority of
the interim constitution.

The history of the modern independent
judiciary in Nepal dates back to 1950,
when a revolution overthrew the
hereditary and despotic prime
ministerial system, a system in which the

Bipin Adhikari is a constitutional expert based in Kathmandu.
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post of prime minister was passed from
one member to another member in the
same family. It was replaced by an
interim constitutional regime meant to
be a modern constitutional democracy.
Different forms of judiciary have been in
place during the last 58 years within the
framework of Nepal’s unitary state. Thus,
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one of the key subjects of national debate
in modern Nepal is restructuring the
judiciary - in particular, devolving
judicial power to the autonomous
constituent units, according to the
aspiration of the people of Nepal.

How Nepal's judiciary works today

Nepal’s judiciary operates within the
framework of its parliamentary
democracy. All powers relating to justice
in the country are exercised by courts
and other judicial institutions in
accordance with the constitution, the
laws and the recognized principles of
justice. Judicial procedures are
adversarial, largely based on common-
law principles and lawyers play a key role
in the process of judicial decision
making.

Nepal has a National Code which deals
with traditionally important:

e civil laws
e penallaws, and
e court procedures

Many of the modern areas of criminal
and civil laws are not covered by the
National Code as such. They were dealt
with by special statutes enacted by the
legislature after 1962 on different dates.

The judicial branch isled by the Supreme
Court, the highest court in the judicial

hierarchy of the land. In this capacity, the
constitution confers upon the Supreme
Court not only original and appellate
jurisdiction, but also extraordinary
constitutional jurisdiction. This
includes the authority of the Supreme
Court to hear petitions challenging the
constitutionality of any law, and declare
such law or any part of it void in order to
ensure that justice is done. It can also,
when convinced, respond to public-
interest litigation involving
constitutional issues regarding the rights
of the marginalized.

As the guardian of the constitution, the
Supreme Court has all the requisite
powers and status that such
responsibilities call for. All other courts
in the country -- that is Appellate Courts
(of which there are currently 16), and
District Courts (of which there is one for
each of the 75 administrative districts in
Nepal) -- are subordinate courts and are
administered by the Supreme Court.

Based on constitutional prescriptions,
the Administration of Justice Act of 1991
has empowered the Supreme Court to
inspect and supervise its inferior courts,
and give them directives, which are
obliged to implement them. The
Supreme Court is a court of record -- its
decisions are accepted to be of

Nepal Special Issue ( )

evolutionary value and are not to be
challenged when produced before any
court. They are binding on all and the
Court has the power to mete out
punishment to anyone it holds in
contempt of court.

Moving towards a devolved system

In addition to Nepal’s three-tier unitary
judiciary, there are several tribunals and
specific types of courts established by
parliamentary statutes. They are meant
to hear special types of applications,
claims and controversies.

There is one Administrative Court, two
public-debts courts, four revenue
tribunals, one Town Development
Committee Court, one Military Court,
one Labour Court and one Constituent
Assembly Court.

The Constituent Assembly Court has
been functioning since early this year. It
deals exclusively with complaints
regarding CA elections.

Except for the CA Court, all these special
courts and tribunals are created and
regulated under the terms of their
enabling parliamentary statute. These
statutes define the number, size and
location of courts, as well as their
territorial and  subject-matter

The Supreme Court of Nepal in Kathmandu. The Interim Constitution provides for three tiers of courts: the District Courts, the Court of

Appeal and the Supreme Court.
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jurisdiction. Where there are
complicated questions of law, or issues
of fundamental rights and constitutional
interpretation, cases decided by these
courts or tribunals may be referred to the
appellate courts, or the Supreme Court,
according to the terms of the enabling
law.

The structure of Nepal’s court system is
one of the simplest in the region. It is
constitutionally defined in substance,
and statutorily elaborated in detail.

The unified and unitary judiciary makes
it easy to administer and to ensure
necessary quality control. All judges are
appointed on the recommendation of
the Judicial Council led by the Chief
Justice who, in
turn, is appointed
and supervised
by a high-profile
constitutional
body. A
flourishing law
profession, a
legally qualified
judicial
bureaucracy and
an independent
judiciary
complement each other. This does not
mean that the present three-tier
structure and the workings of the
judiciary are not in need of reform. But,
to effect change, it may not be necessary
to start from a blank slate and create
everything anew.

body.

There are many issues that could be
reopened to ensure devolution of
judicial power to the newly formed
constituent units. Itis important that the
political issues are settled first --
including the degree of internal
autonomy of these constituent units and
their law-making powers. Establishing
the number of constituent units and their
territorial limits is also a substantial part
of the job.

Options for change

However, there are feasible options. A
four-tier judiciary is one option, with a
National Supreme Court at the top,
almost as it exists today, including a
National Court of Appeal in each

forumfed.org

devolved territory, acting under national
laws. The court of appeal would have
appellate jurisdiction over the lower
courts and tribunals. No doubt, in such
a changed context, the National
Supreme Court should be looked at more
as a constitutional court.

Apart from carrying out its normal duties
as guardian of the fundamental rights of
Nepalese citizens, it would deal with
inter-constituent unit as well as national-
constituent unit issues. Similarly, the
National Courts of Appeal, replacing the
existing Appellate Courts, may well have
to serve as the top courts in each
constituent unit, assuming some
additional constitutional jurisdiction,
and in effect become the local arm of the
National Supreme Court.

The unified and unitary judiciary makes it easy to
administer and to ensure necessary quality control. All law,
judges are appointed on the recommendation of the
Judicial Council led by the Chief Justice who, in turn, is
appointed and supervised by a high-profile constitutional

Again, if the current 75 administrative
districts are divided into some workable
constituent unit set-up of eight or 10
constituent units, with a national
government at the top, it will be
necessary to provide for a locally
recruited and operated court of the
constituent unit in each constituent
unit. There would also be a locally
recruited and operated district court in
each district within the constituent unit.

As such, the existing district courts could
continue working as the court of first
instance for cases coming under laws and
institutions of constituent units. Each
constituent unit court in its area would
not only enjoy the status of appellate
court over all district courts, but also
serve as trial court for all cases falling
under the laws and institutions under the
national jurisdiction. As such a court of
the constituent unit, locally recruited
and operated, would function not only
for the constituent unit; but also as the
court of first instance for the centre.

It is at the constituent unit level that
access to justice in Nepal must be

ensured first. At thislevel, there is aneed
for an approachable judiciary. It must be
simple enough to be accessed without
the mediation of lawyers and must
function in a participatory and
transparent manner. Such an
achievement would definitely require
redefining the number, size and location
of district courts, as well as their territorial
and subject-matter jurisdiction.

For example, each district court (as
suggested above) could have three or
four separate one-member benches,
according to the subject specificity, such
as afamily bench (dealing with marriage,
divorce, domestic violence and
women's rights), civil bench, criminal
bench and small business bench.

Simplifying existing trial-
court procedures
should encourage

greater respect for the
making the
judiciary more
accessible to the public
and self-represented

litigants. Such
restructuring at the
district-court and

constituent unit court
level could provide greater uniformity in
rules and procedures — simplifying the
tasks of lawyers, clerical personnel and
judges, and cutting the costs of litigation.

There have been principles established
and lessonslearned in the restructuring
of many other smaller democracies,
especially in budgeting, planning and
personnel administration, integration
and standardization of the judiciary's
information-management systems,
judicial compensation and access to
justice. These may be applicable in a
wide variety of court-reform contexts,
whether to justify a court’s existence or
its closure, or to accommodate political
sensitivities. The CA must also be
mindful of serious flaws in the current
judicial system, that it is not accessible
to most people in the countryside. Even
worse, it is increasingly acquiring an
elitist character. The problems start
right there. Ca;}
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Nepal’s fiscal dimension

Who can spend and who can tax in a federal Nepal

GEORGE ANDERSON

A critical task confronting the designers of Nepal's federal
system will be to determine who raises government
revenues and who spends them.

Fiscal questions are at the core of the operation of every federal
system. They shape the federal dynamics and play a majorrole
in determining the real functioning of the federation.

The laws or constitutional articles governing these tasks are
known as "the fiscal regime."

Lawmakers in Nepal will first need to determine the powers of
the federal and constituent unit (state or provincial)
governments to raise taxes and other government revenues,
including debt.

Buddhi lal Maharjan, left, chops ginger with his family at Lachitole in Kathmandu. Agriculture is the main source of food, income and
employment for most Nepalese. It employs about 71 per cent of the population and generates 32 per cent of GDP. About 25 per cent of
Nepal’s land area is suitable for farming.

Then they will have to decide which order of government will
have the responsibility for delivering and paying for particular
services and programs - such as defence, education, roads, and
health. If there is a potential mismatch between the
responsibility for raising and the responsibility for spending
money, there will need to be a way to resolve this problem.

The federal debate in Nepal is still at an early stage. AsIsuggest
in my introduction to this special edition of Federations, the
debate so far may have been too preoccupied with the number
and boundaries of constituent units and not paid enough
attention to other important questions. While there seems to
be a strong current of opinion that Nepal’s federal system will

George Anderson is the president of the Forum of Federations.
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be highly decentralized, the practicalities of this
decentralization have not been worked through.

A strong case can be made for the federal government
dominating the collection of taxes and other revenues, at least
for the foreseeable future. In such a system, the constituent units
will likely be very largely funded by the federal government in
some combination of shared revenues and more discretionary
transfers, some of which may be highly conditional for particular
programs. A new federal regime will also confront difficult
questions regarding the allocation of revenues amongst the
constituent units because there may need to be significant
transfers from the richer to the poorer parts of the country. Federal
dominance of the fiscal regime could have a substantial impact
on how decentralized the federation becomes in practice.

Analyzing the current system

To see how this would unfold, start by looking at the current
fiscal arrangements with the unitary system of government.
With a very low per capita income, the government has had
only a limited capacity for raising revenues. As with many
developing countries, the size of government is quite small in
relation to the economy - currently the revenues raised by the
government are only about 12 per cent of gross domestic
product. In addition, the international aid community provides
the government with additional revenues equivalent to a
further four per cent of GDP.

The revenues which Nepal currently raises, in order of
importance come from:

e value added tax - 30 per cent

e income taxes, mainly from corporations - 18 per cent

e commodity taxes on foreign trade - 17 per cent

e excise duties, largely on cigarettes and alcohol - 9 per cent
e property and land taxes and fees - 6 per cent

e royalties and sales of government property - 3 per cent

e smaller fees, rents, dividends and taxes - 16 per cent

In addition, foreign assistance provides about one third
additional resources.

The first four sources, totalling about 65 per cent of government
revenue, are likely to be central revenues in a federal Nepal.

The value added tax is a powerful fiscal instrument, and the
decision on who controls it is an extremely important one for
Nepal to make. The experience of other federal countries with
decentralized VAT regimes is that they are extremely difficult
to administer and prone to major problems. The most effective
VAT systems have been the ones determined and administered
by the central government.

Allocating taxes

Some federations have decentralized or shared corporate and
income taxes, but this would be difficult to do, at least initially
in Nepal.

Charges levied at the border, such as import duties, are always
imposed by the central government in a federation because the
imports being taxed may cross the border into one constituent
unit but may be sold in other constituent units.

forumfed.org

Against this, excise duties on cigarettes and alcohol and
property and land taxes could be devolved to the constituent
units, as could some of the other small fees and revenues. (The
constituent units could set the rates for such taxes, but gain
efficiency by delegating their collection to a federal agency.)
These revenues might give the constituent units and local
governments their own independent revenues of about 20 to
25 per cent of total government revenues.

Longer-term revenues, such as those on hydro-electric
resources, could be very important. The current government
has an objective of developing 10,000 megawatts of
hydroelectric power. This goal would be a huge increase from
current levels though still well short of the potential some
believe to be possible. Technically, such revenues could be
collected by either the federal or constituent unit governments.
There are some advantages to giving constituent units a share
of such revenues, especially if the developments impose costs
on the local region. However, the disadvantage is that the
country could end up with enormous fiscal disparities between
constituent units if individual constituent units had full
ownership and control of hydro-electric resources. This issue
will need to be resolved in a new constitution, but its short-term
impact on the functioning of the new federation is likely to be
minor.

In the end, a federal Nepal would likely be fiscally very
centralized. It will not be alone among federations in this
regard. Australia, Malaysia and Nigeria are all federations
where the central government collects over 80 per cent of all
revenues.

Funding the constituent units

But it is likely that the constituent units in a federal Nepal will
require revenues well in excess of their own sources to meet
responsibilities they may have for local education, health and
infrastructure programs. This will require special measures to
finance the constituent units from central revenues.

(The issue of foreign assistance is clearly important as well. The
constitution will need to determine whether the federal
government alone can enter agreements with donors or
whether individual constituent units can. The donors
themselves will of course need to be agreeable to the new
arrangements.)

Some who advocate a very decentralized federation may want
the constituent units to be financed entirely through their own
sources plus a set share of federal revenues. This is essentially
the approach in Nigeria. However, the federal government may
wish to have more control over some transfers so that it can use
the power of the purse to influence some constituent unit-level
activities. Thus in India, states are financed from their own
sources, plus a share of federally collected revenues, plus
strategic investments, plus program-specific investments. The
strategic and program-specific investments involve various
federally imposed conditions that the states must meet if they
are to get the money. (In many federations, the central
government can also influence constituent unit activities
through shared legislative responsibility, where federal law
predominates.)
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Street children sniff glue by the roadside in Kathmandu. Nearly one third of the population lives below the poverty line. According to
UNICEF there are an estimated 30,000 street children in Nepal, of which 3,700 are homeless.

Detailed fiscal arrangements in federations are hard to fix in
constitutions. The appropriate share of spending by the federal,
constituent unit and local governments can change dramatically
over time, depending on circumstances (such as military conflict,
the economic cycle, or the level of development). Similarly,
different revenue sources have quite different values over time.
So most federations where the constituent units rely very heavily
on federal revenues establish basic principles and mechanisms,
sometimes in the constitution, and have regular review of the
precise allocation or formula.

Determining needs

India is a very relevant example. Every five years the Union
government establishes a Finance Commission to review the
revenue capacity and needs of the governments in the Indian
federation; the commission recommends what share of federal
revenues should go to the states and what the allocation to states
should be. These funds are one important part of financing for
the states, along with strategic and program funds.

If constituent units are to be heavily financed by the central
government, should they have some accountability to the
central government for how they manage the money? Certainly
this would be true for conditional transfers. But even for
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unconditional transfers, there may be a case for some controls
or sanctions in relation to basic procedures of good budgetary
management and reporting. Brazil's financial accountability law
isan important example, which involves strict reporting, as well
as controls on debt and spending.

South Africa moved to a type of federalism after the end of
apartheid. It had a major challenge decentralizing major
program responsibilities to the provinces because many of
them had so little infrastructure and human capacity. They
also found that the sudden shift of spending away from the
richer parts of the country to the poorer regions created two
problems: the richer areas were hurt by the deterioration of
services and infrastructure, while the poorer areas sometimes
could not absorb the money and ended up spending it badly.
Their experience underlines the importance of a phased
approach to moving to a decentralized regime.

At the end of the day, developing a federal Nepal will involve
defining a vision for the country and putting in place mechanisms
of good governance to serve the public. These are two very large
challenges and in both cases, establishing appropriate fiscal
arrangements will be central to this task. Ié )
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Meeting demands for selt-
determination in Nepal

Constituent Assembly must accommodate ethnic diversity in a federal system

BY MUKTA S. TAMANG

N epal’s Constituent Assembly
abolished its long-reigning
monarchy on May 28, 2008, transforming

the country into a republic from a
kingdom in one fell swoop.

Over the coming two years, the Assembly
will define and design the country’s
federal structure. Consensus is emerging
among political parties, civil society
actors, and academia on the need for
using criteria such as ethnicity, language,
culture and territory as the basis for the

future federation. However, there are
divergent views on the right to self-
determination. The issue remains

contentious and has generated
considerable anxiety, fear and
uncertainty.

The thorny issue of the right to self-
determination cannot be ignored. It
must be addressed in the federal design
with utmost care to strike a balance
between accommodating cultural
diversity and not encouraging violent

conflict or secession. This need for
balance requires a careful analysis of the
available options.

First raised by indigenous peoples

The demand for the right to self-
determination was raised first in Nepal
byindigenous peoples, known as adivasi
Jjanajati. During the last two decades,
activists within indigenous movements
have championed this cause and
brought it to national attention. The

People from the Kirat community perform their traditional dance during the Sakela festival in Kathmandu on December 12, 2008. Sakela
is the main festival of the Kirat which is celebrated during the full moon by praying to Mother Nature for good crops and protection from
natural calamities.

Mukta S. Tamang is an anthropologist based in Nepal.
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Nepal Federation of Indigenous
Nationalities, an umbrella organization
representing 54 organizations, for
example, stated that its chief demand for
state re-structuring is the enshrining of
the principle of "ethnic autonomy with
the right to self-determination."

The group considers such a right
essential to redress historical injustices
imposed upon their society by Nepal’s
dominant group. The political parties
that emphasize ethnic, linguistic and
cultural rights - including Sanghiya
Loktantrik Rastriya Manch, Tamsaling
Nepal Rastriya Dal, Nepa Rastriya Dal
and various factions of Rastriya
Janamukti Party - have identical views
on this issue.

Aswell, as the Communist Party of Nepal
(Maoist) commonly known as CPNM,
engaged in armed rebellion in 1996 and
because it incorporated the agenda of a
right to self-determination into its
political program, the notion has spread
across the country. The CPNM endorsed
theright to self-determination and ethnic
autonomy as early as 1994 when it held
the so-called First National Conference.

Maoist ideologues Baburam Bhattarai
and Hisila Yami, writing on the
Nationality Question in Nepal, stated
that their party "declared Nepal as a
multinational and multi-lingual country
and, having accepted the principle of
rights of nations to self-determination,
proposed autonomy for different
nationalities." As the people’s war - as it
became known - developed further, the
CPNM announced in 2004 the formation
of 11 autonomous regions in the country
which were to have a right to self-
determination. The party’s view is that
the right to self-determination includes
theright to secession. For the CPNM, the
right to secession is closely linked with
the people’s right to revolt against
oppression.

Movements made same demands

To complicate the situation, there were
similar demands made by movements in
the Madhes, the southern strip of Nepal
bordering India, also called the Terai. The
Madhesi movements - involving the
Maithili, Bhojpuri and Avadhi-speaking
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people and other groups living on the
southern plains - which surfaced
vigorously beginning in 2006, have
adopted the vocabulary and made the
same demands. The Madhesi Janadhikar
Forum - a regional political party that
won 50 seats in the Constituent
Assembly (CA)- says in its election
manifesto that it wants "complete
autonomy of the Terai with the right to
self-determination."

While demands for the right to self-
determination have escalated to a non-
retractable level, details about how this
should be done have not been made
clear yet. Neither the indigenous
peoples’ leaders, who demanded self-
determination as a fundamental right
upon which other rights depend, nor
CPNM, which promised self-
determination of the nationalities with
the right to secession, have come up with
details about how this powerful and
emotive principle should be dealt with
by the federal constitution.

Adding to anxiety

The open-endedness of the concept as
itisadvocated by some people hasadded
to the anxiety of political actors who see
the right to self-determination simply as
the gateway to secession. Such anxiety

Nepal Special Issue ({)

is  particularly strong among
conservative sections of Nepali society
that believe Nepal was a "creation" and
"possession” of the Shah Dynasty, the
former royal family of Nepal, and
therefore, must be kept unitary and
centralized. In a recent television
interview, Kamal Thapa, a leader of the
Rastriya Prajatantra Party and a
supporter of the former royal regime, said
that granting the right to self-
determination would undoubtedly
ultimately lead to the disintegration of
the country.

Major political parties such as the Nepali
Congress (NC) and the Communist Party
of Nepal (United Marxist Leninist) have
for now dodged the issue by saying that
the powers of constituent units will be
determined by the CA or by a special
high-level commission on state
restructuring.

Such resistance is understandable as
states around the world are generally
reluctant to recognize the right to self-
determination of groups within a state
because this can conflict with the
principle of territorial integrity. The
dynamics in Nepal reflect this, as on one
hand, the state primarily wants to avoid
disintegration, while on the other,
indigenous peoples and distinctive

Tharu activists demonstrate in Kathmandu against the Madhesi demand that the whole of
Nepal’s Terai region become one single constituent unit. The Tharus are Nepal’s fourth
largest indigenous group. They occupy Nepal’s lowland region with nearly seven per cent
of the population. They have been demanding a separate constituent unit of their own

within the Terai region.
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population groups living in the state
want their right to identity recognized.

Postponing, ignoring or dismissing the
issues does not help in developing a
solution that contributes to peace or
strengthens democracy. Attempts to
maintain territorial integrity of the Nepali
nation-state through force would
obviously bring more tragedy than good
to the people. Instead, demand for self-
determination in the context of Nepal
must be considered in the context of the
historical experience of marginalization
ofindigenous peoples and other groups.
These groups were not only excluded
from power, but also experienced
economic exploitation, political
suppression and cultural discrimination.
The demand for autonomy and self-
determination is aimed at creating an
inclusive state based on democratic
values of equality, human rights and the
rule of law.

Accommodating cultural diversity

Self-determination must be understood
in a broader sense in relation to
accommodation of cultural diversity in
multicultural states such as Nepal.
Secession would then become only one
possibility, perhaps as the extreme form
of self-determination.

Secession, as one dimension of the right
to self-determination, ismore of a concern
to the opponents than the proponents of
such a right in Nepal. There was never a
demand for a separate state even when
marginalized groups characterized the
unitary and centralized state of Nepal as
one of "internal colonization" by minority
caste Hindu elites under the patronage of
afeudal king.

Thus, holding the Nepali state intact -
using a reconfigured formula and
restructured political institutions - is still
a common value for all contending
political forces. Indeed, indigenous
scholar-activist Krishna Bhattachan,
argued the new constitution must
clearly mention the right to self-
determination as a collective right of
indigenous peoples.

"This shall not mean secession,"
Bhattachan added.

Bhattachan made the statement at an
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event organized on the occasion of
World's Indigenous People’s Day on
August 9, 2008.

Indeed, theright to self-determination as
a recognized principle in international
and constitutional law can have a range
of meanings and dimensions supporting
its implementation. Professor Antonio
Cassese, an international law specialist
who served as the first president of the
International Criminal Tribunal for the
Former Yugoslavia, distinguishes
between external and internal
dimensions of the right to self-
determination. The external dimension
of the right to self-determination mainly
concerns the international status of the
people concerned. Secession would be
one example of this. The internal
dimension, on the other hand, is related
to state structure and legal regulations to
ensure democratic rights for diverse
groups.

In the contemporary context, the
doctrine of a people’s right to self-
determination, often credited to
Woodrow Wilson, is more often evoked
in the context of accommodating
diversity in pluralist or multicultural
settings of nation-states than in the
context of decolonization. There are
virtually no states today that have
enshrined the right of secession in their
constitutions with the possible exception
of Ethiopia. But recognition of cultural
diversity and equal rights has become a
widely accepted democratic norm.

Guaranteeing group identities

While the debate on the right of secession
is not of major practical relevance for
federal Nepal, the right to self-
determination  nevertheless is
something that is very important for
some people. Respecting peoples’
aspirations and using insight from
elsewhere, for example South Africa,
Nepal’s new constitution can guarantee
the right to self-determination to the
"Nepali people as a whole," without
precluding the right of self-
determination of indigenous peoples. In
this way, Nepal’s challenge of achieving
"multicultural nationalism," or
proverbial "unity in diversity," perhaps
can be addressed by ensuring various

groups a right to their identities. Such a
move would help these people feel more
disposed to integrate into the state in
which they live.

The adoption of the Declaration on the
Rights of Indigenous Peoples by the
United Nations General Assembly in
September 2007 was welcomed
enthusiastically in Nepal. With this
declaration, the UN said thatindigenous
peoples have the right to self-
determination. The declaration affirms
the close relationship of indigenous
peoples with their ancestral land, and
territories that form the base of their
collective existence, culture and
spirituality, as well as the right to self-
determination in the framework of the
state in which they live. However, the
declaration, a joint document of world
indigenous peoples and governments,
also specifies that self-determination
does not mean separation. The spirit of
the declaration isreflected in Nepal when
people express their desire for
recognition of cultural identity and
democratic rights, as well as the
historical legacy of people from
mountain, hill and Terai living together.

With these aspirations, indigenous
peoples in Nepal joined together to
congratulate 199 CA members belonging
to indigenous peoples on June 21, 2008.
Before an audience of 1,000 in the heart
of Kathmandu, the speaker of the CA,
Subash Chandra Nembang, who is from
the indigenous Limbu people, said: "We
asyour representatives to the CA will not
disappoint you. ... We will make sure that
you all keep your head high as united
Nepali who respect diversity."

Thus the designers of the new federal
state of Nepal, who must take into
account a wide range of concerns from
ensuring effective fiscal and judicial
arrangements, to whether the country
be governed by a parliamentary of
presidential system, must be guided by
the need for the design to include
principles of self-rule and shared rule.
This will be crucial for meeting Nepal’s
challenges and for realizing the peoples’
desire for self-determination in a
common and united Nepal. (Z)
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Choosing a government

for Nepal

The world's youngest federation prepares to write its new constitution

Then Primer Minister Pushpa Kamal Dahal “Prachanda”, left, administered the oath of office to newly appointed Foreign Minister
Upendra Yadav, right, and Finance Minister Baburam Bhattarai, second right. President Dr. Ram Baran Yadav, second left, looked on.

BY KRISHNA KHANAL

n May 28, 2008, Nepal formally

embarked upon its new destiny

as a federal republic. At its first
meeting, the newly elected Constituent
Assembly abolished the 240-year old
Shah monarchy and instructed the last
king, Gyanendra Shabh, to vacate the royal
palace within 15 days.

The declaration formalized the pre-
election promise of the political parties.
Under the Constituent Assembly (CA),
elections held on April 10,2008, no single
party had achieved a majority in the 601-

member Assembly. But there had been,
nevertheless, a massive victory for the
parties supporting a federal republic.

Republicanism and federalism rode a
strong nation-wide political wave during
the April 2006 popular uprising and no
party could risk resisting it. Contrary to
speculation, former King Gyanendra,
along with his wife, Komal, quietlyleft the
palace, handing over crown and sceptre
to government officials. For many, the
creation of the republic was complete
when the Assembly elected the

President and Vice President on July 22,
2008, clearing the way for the much-
awaited formation of the new
government and transfer of power.

On August 15, 2008, the Assembly
elected Pushpa Kamal Dahal
"Prachanda,” chairman of the
Communist Party of Nepal Maoist (CPN-
Maoist), as the prime minister with an
overwhelming majority. The interim
constitution provides for a government
based on consensus. Since the political
parties (chiefly the Nepali Congress) did

Krishna Khanal is the professor of political science at the Tribhuvan University.
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not join the Maoist-led government,
there was a division of the vote in the
Assembly. Of the 25 political parties
represented in the Assembly, 21 had
voted for Prachanda. He received 464
votes against 113 for his rival, Sher
Bahadur Deuba of the Nepali Congress
party. The government was basically a
three-party alliance: the CPN-Maoist;
the Communist Party of Nepal (Unified
Marxist-Leninist) (CPN-UML); and
Madhesi Janadhikar Forum, Nepal
(MJFN). However, three other smaller
parties were also included in the Council
of Ministers. The Common Programmes
adopted by the Alliance partners
stressed (1) the framing of a new
constitution within two years, (2)
integration and rehabilitation of the
Maoist army cadre within six months, (3)
consolidation of peace and security by
curbing crime and lawlessness.

Assembly to begin constitution making

It took more than three months for the
Assembly just to electits speaker, Subash
Chandra Nembang of the CPN-UML, on
July 24, 2008. In the meantime, on June
26, Girija Prasad Koirala, leader of the
Nepali Congress Party, had announced
his resignation as prime minister.
However, the resignation had to be
approved by the President of Nepal, and
it was not until one month later that the
CA finally elected a president, Dr. Ram
Baran Yadav (also of the Nepali Congress
Party). Yadav’s election as president
paved the way for the CA to fill the office
of prime minister by electing Prachanda.

There was a Maoist campaign to provide
the president of Nepal with executive
powers instead of the symbolic role that
presidents have in republics with a
parliamentary system. However, the
Fifth Amendment to the interim
constitution provided for the continuity
of a parliamentary model of government
- a president as the constitutional head
of state and a prime minister as the
executive head of government. The
Maoists had to give up, at least
temporarily, introducing the
presidential system. Undoubtedly, the
governmental system, whether
parliamentary or presidential, will again
be debated in the Assembly.

Forming alliances

Post-election politics in Nepal are fluid
and marked by shifting alliances. The
Assembly consists of 25 parties and two
independent members, ranging from the
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Local residents watch the Matyaha festival in Patan in Kathmandu on August 18, 2008.

Family members who have lost their loved ones take part in the festival to bestow peace

upon the departed.

largest, CPN-Maoist with 220 seats, to
more than a dozen parties with one or
two seats each. The nomination of 26
members has also been made on the
basis of proportional representation.
Alliances remain highly unpredictable.
Alliances will line up either in favour of
the Maoist party or against it. Given past
political experience, it is likely to be
unstable. The Maoists could form a more
stable alliance, either with the CPN-UML
or the Nepali Congress, but they are
tempted by a "winner take all" approach,
which jeopardized the emergent Maoist-
UML alliance even before it took shape.
In such a situation, the dirty politics of
horse-trading cannot be ruled out. The
Maoist leader Prachanda described it as
"the same old game by corrupt figures."
Nepal's current transitional politics may
be seen as "politicking without a political
system."

Maoists suspect that the power shift is
deliberately being delayed by forces that
italleges wish to maintain the status quo.
In fact, with the emergence of the CPN-
Maoist as the largest party in the
Assembly, although other parties
concede that it should lead the
government, they have at the same time
strongreservations and are not willing to
allow it to be the sole power holder.
Sensing the possibility of his party’s being
prevented from coming to power,
Prachanda has accused former Prime
Minister G.P. Koirala of the Congress
Party and others of being "corrupt
figures" and vowed that his party will

"chase away those corrupt figures in case
they come to power by manipulation.”

Resolving constitutional issues

There are several complex constitutional
issues on which the Assembly needs to
build consensus before drafting the new
constitution. Some include carving out
provinces as constituent units of the new
federation, distributing power between
the centre and the constituent units, and
determining the system of government
and type of electoral system. While many
political leaders and professionals draw
comparisons to the situation in South
Africa in 1994, there is no agreed-upon
format in Nepal to guide the parties and
Assembly members in making the new
constitution. The major parties, though
they speak about "making a new Nepal,"
appear more preoccupied with
consolidating their position at the helm
rather than with developing a sound
foundation and principles for the new
political order.

As evident from their election
manifestos, political parties differ sharply
on the future system of government that
will be adopted in the new constitution.
The debate centres on whether there is
to be a parliamentary or a presidential
system. Interestingly, the CPN-Maoist
and the Madhesi Janadhikar Forum
share many of the same views on the
system of government as opposed to
those of the NC and CPN-UML. The
Maoists, the Forum, and a few other
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smaller parties, favour the presidential
system in which voters directly elect the
president who in turn exercises all the
executive powers of the government.
However the Nepali Congress, CPN-UML
and most of the other parties support the
continuation of the parliamentary system
in which the prime minister is elected by
parliamentary majority and is vested with
executive power. The president remains
the nominal, constitutional head of state.

Designing a system of government

However, both proposed systems offer
some unique features. The Maoist
election manifesto states: "There will be
aPresident directly elected by the people
and the Prime Minister elected by the
legislature." This resembles the French
or Russian models in which the president
discharges overall executive functions,
and the prime minister is responsible for
day-to-day administration. The Madhesi
Janadhikar Forum party prefers the
American model of a president without
aprime minister.

Among the parties that favour a
parliamentary system, CPN-UML and
the Communist Party of Nepal (Marxist
Leninist) prefer the direct election of the
prime minister instead of by
parliamentary majority. The CPN-UML
election manifesto states that: "People
will elect the Prime Minister on the basis
of adult franchise. And an electoral
college consisting of the members of
federal and provincial parliaments will
elect the President.” Interestingly, this
idea had been advocated by Nepali
Congress leader Nara Hari Acharya for
almost a decade; however, it did not find
aplace in his party’s position, but rather
in a rival party’s. Indeed, there is strong
opinion in the country that the typical
Westminster model of parliamentary
government should be adapted to suit
Nepali political culture.

Political parties share a lot of
commonalities on the preferred type of
legislature. Most feel that there should be
abicameral legislature in the centre and
unicameral ones in the constituent units.
However, they have not expressed a
specific opinion about the formation and
powers of the upper house of the federal
parliament, which is very importantin a
federal system particularly with regard to
the constituent units' power-sharing
with the centre.

Coming up with an electoral system

The choice of electoral system is another
importantaspect of government and the

forumfed.org

exercise of state power in the
constitutional design of Nepal.
Marginalized and excluded communities
such as women, the Dalits, the Janjatis
(indigenous peoples), the Madhesi (the
non-hill people who have been
historically residing in the plain area of
southern Nepal bordering India who
comprise different caste, ethnic and
linguistic groups and religious
communities) have demanded an
inclusive form of government with
proportional representation. In light of
Nepal's ethnic and cultural diversity, this
demand garnered nation-wide support.
About 60 per cent of Assembly seats were
elected  through  proportional
representation with fixed ethnic and
gender quotas, as opposed to 40 per cent
from single-member constituencies with
a first-past-the-post-system. As a result,
the elections produced a highly
inclusive Assembly in terms of the
representation of hitherto marginalized
and excluded groups. The country
cannot revert to a full first past the post
system. Full proportional
representation, or a blending with the
first past the post system, is essential to
satisfy ethnic and gender aspirations for
equitable representation in the state
structure.

The choice of the system of government
for federal Nepal, then, depends on how
the current coalition government is able
to maintain unity and perform day-to-
day functions. The Maoist leaders seem
allergic to the term "parliament.” The
president not only changed the name of
the Ministry of Parliamentary Affairs to
Constituent Assembly Affairs, but also
stated that he does not accept a
"conventional parliamentary system"
based on the Westminster model.
Though government business is carried
on very much in accordance with the
parliamentary process, the Maoist
leaders appear to be trying to create the
impression that they have made a
decisive departure from the past. But
Prime Minister Prachanda had to ask
Matrika Yadav, the Minister for Land
Reform and Management, to resign when
the latter defended the appropriation of
private land by the Maoist cadre in Siraha
district. The main opposition Nepali
Congress party and a few others are
trying to cash in on this move, alleging
that the Maoists are attempting to
thwart democracy and impose
communist authoritarianism.
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Ensuring stability

This state of affairs is likely to continue

until the Assembly resumes its
constitution-making responsibilities.
The crux of the matter is not whether the
system of government should be
parliamentary or presidential but how it
can be made stable, efficient and
accountable. In the past, Nepal’s
parliamentary system, modeled on
Westminster, did not provide this.
Instability - with governments falling on
non-confidence votes due to an
electorate divided among many parties
- and non-performance were the main
problems. That is why alternative
proposals are still being considered.
However, if the Nepali Congress Party
remains outside the government
coalition, it will continue to press for a
traditional parliamentary system and is
likely to regard any attempt to thwart it
as anti-democratic. Therefore, the
debate over the system of government is
likely to bypass the real issue, namely
how to create a stable and effective
system of government for Nepal.

As there are no clearly defined and
demarcated ethnic or cultural
boundaries in Nepal, the formation of
constituent units is sure to raise
controversy and tension. There will be
two major disagreements when drawing
these internal borders.

One disagreement will be over whether
the Madhes should be one large
constituent unit, or whether the hill
country on the northern fringes of the
Mashes should be separate. The
Madbhesi parties, the fourth largest group
in the Assembly have stood fast by the
mantra: "One Madhes, One Provinceis a
must to free the Madhesi people..." So
far, they had already shown decisive
strength in pressuring the Kathmandu-
based rulers to yield to other demands.

The other disagreement will be over
ethnic versus non-ethnic constituent
units. Most parts of Nepal are mixed in
terms of population, and no ethnic or
linguistic group is likely to achieve a
majority in most of the likely
constituent units. Converting a
Kathmandu-centric unitary Nepal into
afederal system will be challenging and
delicate. /)
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Drafting Nepal’s
language policy

Non-federal options might provide a better response to local needs

BY SUJIT CHOUDHRY

anguage will be one of the most
important issues for the writers of
Nepal’s new constitution.

Linguistic nationalism has also been one
of the principal forces shaping
constitutional developments in Nepal’s
neighbouring countries for more than 60
years. In pre-independence India,
political mobilization led by Urdu-
speaking elites ultimately led to
partition. During the debates
surrounding the adoption of India’s
constitution, the move to make Hindi the
sole official language produced the
greatest conflict in the Constituent
Assembly. Demands in the 1950s and
1960s by non-Hindi speakers led both to
the development of India’s three-
language policy and the creation of
linguistic states.

India has been relatively successful in
managing linguistic difference,
compared to other countries in South
Asia. In Sri Lanka, linguistic nationalism
has been at the heart of ethnic conflict
since the 1950s. The choice of Sinhala as
the official language of government
services and public-sector employment
fuelled escalating demands by the
Tamil-speaking community for language
rights, federalism and, ultimately,
secession. A final settlement of the
conflict that does not directly address the
claims of Tamil-speakers is doomed to
failure. Pakistan is also a cautionary tale.
Of the many areas of conflict between
East and West Pakistan immediately

A young pupil concentrates on her exercise book in a primary school near Kathmandu.
Nepal has a policy of requiring that curriculum and textbooks be in students’ mother
tongue for basic and primary levels of education. The policy has not yet been

implemented.

after independence, an important one
was language. Establishing Urdu as
Pakistan’s official language, along with
denigration of Bengali, helped lead to
the secession of East Pakistan and the
establishment of Bangladesh.

The cost of getting language policy
wrong can be very high. To be sure, there
are important historical differences
between Nepal and other countries in
South Asia. In India, Pakistan and Sri
Lanka, linguistic nationalism has been
inextricably tied to the history of
colonialism and nation building. During
the colonial era, English was one of the
principal languages of public
administration and was spoken by an
elite few. After independence, as a
colonial language, it could no longer play
thisrole. An indigenous language, widely
spoken or capable of being learned, had
to serve as the heart of political and
economic life, and indeed, was

necessary for democratic consolidation.
In contrast, Nepal was never colonized
and has had relatively limited experience
with democracy, so its linguistic politics
have not been shaped by these forces.

Designating an official language

But, nonetheless, language has been a
source of constitutional controversy in
Nepal. Like its neighbours in South Asia,
Nepal is linguistically extremely diverse.
At least 90 languages are spoken in
Nepal. Nepali is the mother tongue for
approximately 48 per cent of the
population. There are other widely
spoken languages. In the Madhes,
Maithili is spoken by 12.3 per cent of the
people while Bhojpuri is spoken by 7.53
per cent of the population. In addition,
among the languages of the Janajati,
Tharu and Tamang have the most
speakers. The 1990 constitution both
recognized and drew a distinction

Sujit Choudhry is Scholl Chair and Associate Dean in the Faculty of Law, University of Toronto, Canada.
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among the different languages of Nepal.
Article 4(1) declared “[a]ll the languages
spoken in Nepal are the national
languages of Nepal” However, section
4(2) provided that only “Nepali in
Devnagari script shall be the official
language of Nepal.” Article 5 of the
interim constitution repeats these
provisions. The designation of Nepali as
the sole official language by the 1990
constitution was interpreted by the
Nepal Supreme Court as precluding
municipalities from conferring official
language status on other languages at
the local level.

The designation of Nepali as the sole
official language has generated
enormous resentment, especially
among Madhesi, who feel this has acted
as a barrier to the civil service for them.
Civil servants in the Terai are for the most
part Nepali speaking Pahariwho cannot
or decline to communicate with thelocal
population in their own language.
Moreover, language has historically been
caught up with controversies over
citizenship. Finally, many Pahari
consider Madhesi to be Indians, rather
than Nepalis, and refuse to accept them
as fellow citizens. This view was reflected

in the rules governing Nepali citizenship
set out in Article 9 of the 1990
constitution, which required spoken and
written fluency in Nepali for naturalized
citizens (including the spouses of
women citizens of Nepal and their
children). The net result is that many
Madhesi who have been living in Nepal
for generations lack citizenship.

Allowing linguistic diversity

The rise of political parties asserting the
interests of the Madhes guarantees that
language will remain a live constitutional
issue. In grappling with it, there are in fact
two sets of questions for Nepal to
discuss. First, what does official language
status actually mean? Second, how can
constitutional design respond to
linguistic diversity?

Why must states have an official
language? States cannot be linguistically
neutral, as they can on the basis of race,
religion or ethnicity. States must choose
one or a limited set of official languages
in which to function, offer public
services, legislate, run their schools,
debate and enact laws. This choice, in
turn, functions to distribute economic
and political power. Economically, it
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provides privileged access to
educational opportunities, economic
well-being, and  public-sector
employment to speakers of the official
language, and conversely, impedes such
access to speakers of other languages.
Politically, speakers of official languages
enjoy privileged access to public offices
and hence to public power, such as
legislatures, courts and bureaucracies.
So, not surprisingly, official language
policies are the source of conflict in
multilingual societies, as they have been
in South Asia.

It is sometimes thought that once a
language receives official language
status, it can and should be treated
equally across all areas of government
activity. However, for the purposes of
constitutional design, it is useful to
disaggregate the choice of official
language into a number of distinct
institutional contexts. In each of those
contexts, the scope for linguistic choice
and the consequences of those choices
arerather different.

Simplifying communication

For example, instead of referring to the
official language of government it is more

Students hold a protest against Vice President Paramananda Jha in Kathmandu for taking the oath of office in Hindi. Mr. Jha was formerly
a senior leader of the Madhesi Janadhikar Forum, a political party which wants Hindi to be the official language of the Terai region.
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6) Nepal Special Issue

useful to distinguish between the
language of public service and the

internal working language of
government. The language of public
services has understandably been a
flashpoint of linguistic conflict in
multilingual
societies.
Moreover, the
scope for
linguistic choice

implementing a policy of multiple official
languages. In its most extreme form, the
centre and constituent units, sometimes
called federal units, would have
unfettered power to choose an official
language, which could differ. A link

Equating language with federalism is widespread
throughout South Asia. The linguistic reorganization of

an issue, it is clear that federalism is not
the only constitutional option. It is
possible to have multiple official
languages without a federal
constitution. For instance, in the realm
of public services, a national government
could provide public
services in different
languages throughout
the country, tailored to
the needs of local

is broad, because . . . populations. A
in theory the Indian states, the secession of East Pakistan and national judicial
governments may the demand for a Tamil majority province or independent iSzSteiﬁﬂcor‘id ;’é’err?i
communicate homeland in Sri Lanka are examples. Consequently, it is ex:;pleawit; ree;[;e(;t
f"’iﬂ;)thei; Ciﬁzensf often assumed in Nepal that adopting multiple official io langu;ges in which
igﬁg;ﬁ:eza‘ﬁfgf languages would necessarily go hand in hand with the there is a sufficiently

- ' adoption of a federal structure. developed ~ legal
which carry P vocabulary. So too

official status for
that purpose.

By contrast, the scope for linguistic
choice is much more limited with respect
to the internal working language of
government. From a practical
standpoint, the state is limited in its
ability to function internally in more than
onelanguage, in order to ensure that civil
servants are able to communicate with
each other. Translation for monolingual
civil servants in a multilingual
administration is both time-consuming
and costly. In the context of a developing
country such as Nepal, these challenges
are even greater. This creates
considerable pressure toward linguistic
convergence within public
administration, much more so than for
the language of public services, where it
is possible to use a broader array of
languages. This has intensified linguistic
politics in this arena, because the choice
of internal working language has a
dramatic effect on opportunities for
public employment. Moreover, in
economies where the public sector is
large, the choice of internal working
language has a standard-setting effect on
the private sector because of the need for
private entities to communicate with
civil servants.

Implementing the language of
federalism

The second set of issues concerns the
relationship between official language
policies and federalism. Some see
federalism as the principal vehicle for

forumfed.org

language - the central official language
or a third language (such as English),
could be used between the centre and
the constituent units. This is the Indian
model. There are possible variations. For
example, the constitution could offer
choices for constituent units by
providing alist of official languages from
which to choose. Or it could set one
official language for constituent units
(perhaps the official language of the
centre), but give them the power to adopt
additional languages. The constitution
could set the official language(s) of the
constituent units. In all these variants,
linguistic minorities within constituent
units could be granted the right to
minority-language education when they
reach certain numbers.

Equating language with federalism is
widespread throughout South Asia. The
linguistic reorganization of the Indian
states, the secession of East Pakistan and
the demand for a Tamil majority province
or independent homeland in Sri Lanka
are examples. Consequently, it is often
assumed in Nepal that adopting multiple
official languages would necessarily go
hand in hand with the adoption of a
federal structure.

The link between federalism and
multiple official languages is based, in
part, on the assumption that official
language  status  cannot be
disaggregated. But once it is accepted
that there are distinct spheres in which
the choice of official language becomes

with primary

education, which
could entrench the right to mother-
tongue education with or without
federalism. Likewise, with the availability
of simultaneous interpretation, the
national legislature can operate in
multiple official languages. These are
separate from the internal working
language of government, which would
by necessity be limited to one or two
languages. Under a non-federal model,
municipal, regional or district
governments could be bilingual,
working in both the official language of
the centre and a local language, as is the
case in Kosovo, Macedonia and Finland.

There are hybrid options as well, which
would combine multilingualism at the
national level (for example, in the
national legislature) with federalism
where constituent units make choices
regarding official language status that
differ from those made at the centre. The
overall point is that in addressing
language policy through constitutional
design, Nepal has a wide range of options
to choose from. Moreover, in
emphasizing self-rule mechanisms for
dealing with linguistic diversity (that is,
federalism), it should not overlook those
that emphasize shared rule. If Nepal is to
respond to the legitimate aspirations of
its people for a share in the exercise of
public power, federalism should be
accompanied by the transformation of
the central government as well. (L)
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