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Mobility Rights in the European Union and Canada 
Armand de Mestral and Jan Winter  

Comparison serves to reveal similarities and differences. Similarities emerge when two appa- 
rently different systems are revealed to have the same deep structure and to promote similar 
goals. Differences appear when it can be shown that two apparently similar systems have, in 
fact, quite different objectives and are actually designed to promote different values. Above 
all, comparison serves to reveal the true nature of a system to those trying to understand it. In 
light of such positive assumptions regarding the value of comparison, we posit that comparing 
the Treaty on European Union1 and its companion European Community Treaty2 with the 
Constitu- tion of Canada is a worthwhile endeavour.  

Comparisons have frequently been made between the U.S. Constitution, particularly its 
“commerce clause”,3 and certain aspects of the TEU/EC Treaty.4 Since the two units are of 
roughly the same size and given their economic rivalry, the comparison seems natural. It is 
well-known that equals like to be compared, if only to display their respective superiority to 
others. As we hope to show in this article, however, a more telling comparison is possible 
between the TEU/EC Treaty and the Constitution of Canada. 

One of the principal difficulties in comparing anything with the TEU/EC Treaty is that the 
European “Union”, “Community”, “Single Market” is not a finished concept. It is already 
much more than a customs union and it is unlikely to remain static as an economic union. It is 
a work in progress, and what may be said of it at any one time may cease to be true at a later 
time. Regardless of the manner in which one defines the rules and structures created by the 
TEU/EC Treaty, we believe that the EU is more properly compared with a federation, that is, a 
political entity, than with a free trade association. The presence of supranational law-making 
institutions and supreme law having direct effect on the citizens of each Member State, 
combined with the broad jurisdiction conferred upon the EC, have created a quantum 
difference between the EU and the many free trade associations that exist throughout the 
world today.  

Comparing a newly emerging Europe with a well-established federal union that dates back to 
1867 may, at first blush, appear to prejudge the question so many commentators are asking as 
to whether the European experiment has already metamorphosed into a federation of its own. 
We make no such claim; rather, one central conclusion of our comparative analysis is that, 
while existence in the form of a constitutionally established federation does entail certain 
consequences with respect to stability and longevity, a federation can also be described as a 
work in progress. However complex and tightly drafted the federal constitution may be, it is 
no assurance against the forces of change, which are in fact central to a healthy federation. If 
comparative constitutional law reveals anything, it is that change is inevitable and generally 
desirable. 

Multiple points of comparison might be pursued, but we have chosen personal mobility to 
illustrate this article’s thesis. Both Canada and the EU have been vitally concerned with the 
promotion and maintenance of personal mobility since inception. For a unitary state, mobility 
is virtually axiomatic, except under totalitarian conditions, but for a federation the matter is 
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much more complex and will depend greatly upon the division of legislative powers. In 
Canada personal mobility has been seen as an incident of citizenship, but provincial 
jurisdiction over business and professional activities has often posed problems for citizens 
wishing to move physically from one province to another and to pursue economic activities. 
Within the EEC, then the EC, and now the EU, it has always been necessary to promote and 
define the exercise of the mobility rights of workers, persons, and services, as well as the 
rights of establishment. The process of definition has been long and complex and is certainly 
not yet complete. There is thus a common concern for mobility at different levels, including 
physical mobility, mobility as an economic value, mobility as an incident of citizenship, and 
finally, mobility as a human right. This article is therefore devoted to a single theme, but one 
that we believe illustrates a broader truth. 

This article follows the internal logic of Canadian constitutional law and the different aspects 
of EC law designed to promote mobility. Thus, in Part I mobility rights in the Canadian 
constitutional setting are understood initially as a function of the law governing provincial 
jurisdiction over business, professions, and services, including social and medical services, 
and the interrelationship between these heads of jurisdiction and federal jurisdiction over such 
matters as citizenship, criminal law, and interprovincial trade. After 1982 the dominant theme 
has become the exploration of mobility as a fundamental freedom, either seen as a right of 
personal mobility or an aspect of the complex right to equality. In Part II, while mobility in 
the EU is primarily a right exercised by employees and employers to seek and give work, it is 
paralleled by the right of establishment enjoyed by professional workers and the broader 
theme of the free movement of services. Through treaty amendment, legislation, and 
incremental change resulting from interpretation by the European Court of Justice (“ECJ”), 
EC law has expanded the meaning of mobility in many ways, including a paradigm shift from 
the rights of workers to the rights of persons, and lately, to the rights of citizens. The human 
rights dimension of mobility is gradually asserting itself through the same process. 

I. Mobility Rights under the Canadian Constitution 
The right to personal mobility has not been the subject of much attention by Canadian courts 
since its entrenchment.5 As Canadians are slowly struggling with its meaning, extent, and ap- 
plication, they are at the same time trying to define its justifications and purposes. Professor 
Trebilcock and Lee, in an interesting article, suggest three rationales for the protection of 
personal mobility. They are the following: (a) mobility enhances economic efficiency; (b) 
mobility is linked to privacy and personhood, and is therefore a personal right in the sense of 
a human right; and (c) mobility is a characteristic of citizenship.6 Identifying the rationale 
behind such a right is useful for determining the scope of mobility rights in Canadian 
constitutional law. We will therefore examine each of these justifications in light of the text of 
the Canadian Charter, the interpretation given to it by courts, and the situation as it was 
before the Canadian Charter was enacted. 

A. An Economic Scheme?  

The first of the three rationales often invoked for the adoption of section 6 of the Canadian 
Charter is the will to increase the economic integration of the country; the provision is meant 
to be a response to a perceived balkanisation of the Canadian economy caused by the 
development of the provinces as separate and competitive economic units. 

The drafters of the Constitution Act, 1867,7 while designing the new confederation, seem to 
have sought to create both a new integrated political unit and an integrated national economy.8 
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Although much effort had been made to secure the political integration of the constituent 
colonies, it was assumed that economic integration would flow naturally from the political 
integration. A strong central government having powers to legislate on matters related to “The 
Regulation of Trade and Commerce”,9 “Currency and Coinage”,10 “Banking, Incorporation of 
Banks, and Issue of Paper Money”,11 “Saving Banks”,12 “Bills of Exchange and Promissory 
Notes”,13 “Interest”,14 “Bankruptcy and Insolvency”,15 and to raise “Money by any Mode or 
System of Taxation”,16 was thought to be the main way in which to achieve economic 
integration among the polity, the federal government bearing the responsibility of forging the 
Canadian economic union. Complementary to this scheme, a “partial free trade” was esta- 
blished amongst the provinces by virtue of the act, which states that “All Articles of the 
Growth, Produce, or Manufacture of any one of the Provinces shall, from and after the Union, 
be admitted free into each of the other Provinces,”17 and the building of a transcontinental 
railway.  

The drafters’ vision of the Canadian economy and its development was proven to be grossly 
mistaken: the value of the Canadian market was overestimated, as was its ability to function 
independently from the American market, and the simplistic perception of the Canadian 
regions’ industries and resources as “diversified and complementary”18 precluded the drafters 
from foreseeing the fierce competition that would take place amongst provinces. The 
development of the provinces as separate and competitive economic units was even more 
accentuated by the judicial interpretation of the Constitution Act, 1867. First, the federal po- 
wer to regulate trade and commerce, notwithstanding its broad language, was read as having a 
much more restricted effect than its American counterpart (the interstate commerce clause), 
thus leaving to the provinces a wide range of issues as coming within their legislative power 
over “Property and Civil Rights”.19 Second, although section 121 precludes the imposition of 
custom duties between the provinces, it has not yet been said to preclude non-tariff barriers to 
trade.20 

In the context of mobility of labour, the existence of barriers having a distorting effect on the 
national economy had been amply analyzed prior to the adoption of the Canadian Charter.21 
Examples such as the prevention of out-of-province workers from employment on large 
projects and the exclusion of out-of-province constructions firms from provincial construction 
projects were invoked in the House of Commons to support the entrenchment of mobility 
rights.22  

If the enhancement of Canada’s economic efficiency were the main goal of the mobility right, 
that is, promoting rapid movements of the labour force so as to adjust to the changing needs 
of the market, one would not have found a provision such as subsection 6(4) of the Canadian 
Charter or a clause providing for “equalization payments” between provinces.23 Those 
clauses run counter to the economic objective that a mobility clause attempts to reach by 
creating incentives for the labour force to stay where it is, even if it does not correspond with 
the best allocation of resources.  

Finally, it is relevant to note that corporations cannot benefit from section 6 rights24 and also 
that subsection 6(2) applies only to restrictions related to interprovincial mobility barriers, 
which seems to indicate that it is therefore possible to discriminate on the basis of region.25 
Such a scheme could hardly be qualified as having for its primary goal to ensure the economic 
integration of the country.  

Nevertheless, one should not understand what has been said as denying any impact to 
subsection 6(2) in the increased economic integration of the country. On the contrary, 
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paragraph 6(2)(b) has been used to strike down a provincial regulation that had the effect of 
impairing the ability to form interprovincial law firms.26 It is implicit in this decision that the 
Supreme Court considers economic integration worthy of some protection. Indeed, the 
majority in Black went so far as to say that there should be no doubt that the “right ‘to pursue 
the gaining of a livelihood in any province’” guaranteed by paragraph 6(2)(b) meant that “a 
person can pursue a living in a province without being there personally,”27 making reference 
to the possibility of income earned in a province even though that person is there only through 
the instrument of an agent.  

That being said, it remains that the primary nature of subsection 6(2) is not economic. We 
shall then inquire whether it can be explained by the second rationale, personhood and private 
life. 

B.Human Rights? 

Professor Trebilcock and Lee suggest that personhood and privacy might be a rationale for 
mobility rights in Canada, and in so doing they refer to an argument made by Professor Tribe 
regarding the American “right to travel”.28 We believe that even though subsection 6(2) offers 
protection that might be assimilated to human rights protections, the way it is framed and its 
subsequent judicial interpretation suggest that it is not primarily a human rights clause. 

Paragraph 6(2)(b) has been held by the Supreme Court in Black to guarantee “not simply the 
right to pursue a livelihood, but more specifically, the right to pursue the livelihood of choice 
to the extent and subject to the same conditions as residents.”29 In another case a provincial 
medical services commission refused to issue a billing number to a qualified medical doctor 
to practice as a general practitioner in her chosen location.30 She was disadvantaged because 
preference was given to other members for billing numbers, based on residence and previous 
practice. The court rejected the argument that she was not disadvantaged because she could 
require her patients to pay her directly; it was unrealistic to expect patients with access to 
public medical insurance to obtain the services of a doctor whose services were not covered 
by the medical plan. The court went on to state that the right to pursue the gaining of a 
livelihood “can only mean the right to practise on a viable economic basis.”31 

But this right is not a “free-standing” right. The Supreme Court concluded unanimously in 
Law Society of Upper Canada v. Skapinker that paragraph 6(2)(b) does not establish a 
separate and distinct right to work divorced from the mobility provisions in which it is 
found.32 In that case a South African citizen resident in Canada met all the requirements for 
membership in the Ontario bar except the citizenship requirements imposed by the Law 
Society Act.33 The plaintiff thus sought a declaration that the citizenship requirement was 
inoperative and of no force to the extent that it discriminated between Canadian citizens and 
permanent residents of Canada, and in particular, that it was inconsistent with paragraph 
6(2)(b). The Supreme Court concluded that, in the absence of the interprovincial aspect of the 
mobility right, paragraph (b) did not avail a permanent resident of an independent constitu- 
tional right to work as a lawyer in the province of residence so as to override the provincial 
legislation.  

This decision implicitly expresses the strong reluctance to entrench social and economic 
rights in the Canadian constitution, particularly a general right to work,34 and the uselessness 
of subsection 6(2) to combat preferences for citizens over permanent residents in a job setting. 
It must be noted, however, that the citizenship requirement for admittance to the bar was 
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subsequently struck down by the Supreme Court as violating another right, the equality right 
guaranteed by subsection 15(1) of the Canadian Charter.35  

Moreover, that only interprovincial – as opposed to intraprovincial – mobility rights are 
guaranteed by subsection 6(2) can hardly be explained on the basis of a human rights theory 
of personal freedom. It would be difficult to argue that intraprovincial barriers affect human 
dignity to a lesser degree than interprovincial ones. In fact, such a theory of personal freedom 
was more likely to be developed, as was the case, under section 7 of the Canadian Charter, 
the terms of which are broader,36 and provincial human rights laws, such as the Quebec 
Charter of Human Rights and Freedoms.37 These sections were invoked in Godbout38 to 
invalidate a resolution adopted by a city requiring all new permanent employees to reside 
within its boundaries. This resolution was invalidated because it was held to violate the 
personal autonomy of the employees: “[C]hoosing where to establish one’s home is ... a 
quintessentially private decision going to the very heart of personal or individual autono- 
my.”39 It is to be noted that subsection 6(2) was not invoked in that case, and that a paragraph 
6(2)(b) argument had been dismissed in a similar case dealing with a residence requirement in 
a municipal bylaw.40  

Furthermore, subsection 6(2) has been inefficient in protecting property rights linked to 
mobility. The provision does not expressly confer the right to acquire or hold property in a 
province; such rights were deleted from the drafts of subsection 6(2) at the request of the 
government of Prince Edward Island.41 An example of the reluctance of courts to strike down 
laws related to non-resident ownership of land is McCarten v. Prince Edward Island.42 It was 
held there that a section of the Real Property Tax Act43 that does not give a tax credit to 
landowners who do not reside within the province for an uninterrupted period of at least six 
months per year does not violate subsection 6(2).  

Also, the mobility right per se did not have much effect on the residence requirement for 
voting. A twelve-month residence requirement was held not to violate paragraph 6(2)(a),44 and 
it was even said that residence restrictions imposed on voting rights had nothing to do with 
subsection 6(2) rights.45 Instead, residence requirements for voting rights have generally been 
examined under section 3 of the Canadian Charter, which guarantees that “[e]very citizen of 
Canada has the right to vote in an election of members of the House of Commons or of a 
legislative assembly and to be qualified for membership therein.”46 

Finally, the narrow scope of subsection 6(2) is further evidenced by the definition of its 
beneficiaries. The term “citizen of Canada” used to define who benefits from section 6 rights 
is used in only two other sections of the Canadian Charter: (a) the right to vote in provincial 
or federal elections;47 and (b) minority language educational rights.48 The first is not so much 
a human right as an attribute coming with the fact of being a member of the Canadian polity. 
The second protects only French and English linguistic minorities and was not entrenched to 
protect basic human rights, but rather to protect a certain vision, or an identity of the Canadian 
polity. As for the expression “permanent resident”, it is not found anywhere in the Canadian 
Charter other than subsection 6(2). Therefore it cannot be said that the drafters intended to 
exclude only corporations from section 6 by opting for expressions like “citizen” and “perma- 
nent resident”. If that was their goal, they could have used expressions such as “every 
individual” found at the equality clause49 and interpreted as meaning that only “individuals” 
could benefit from this right and that corporations are excluded.50 But instead they chose 
“citizens” and “permanent resident”. It seems, therefore, that the limitation on who is to 
benefit from mobility rights is not grounded in a human rights theory, but in other concerns. 
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We suggest that these other concerns may be more readily affiliated with the will to create a 
national unity through a common citizenship.  

C. Nation-Building” Rights? 

In Malartic Hygrade Gold Mines v. R.,51 Chief Justice Deschênes of the Quebec Superior 
Court had to decide whether paragraph 6(2)(b) guaranteed the right of a member of the bar of 
Ontario to participate in a judicial proceeding in Quebec without a licence or permit from the 
Barreau du Québec. The chief justice held, “Cette disposition vise sans doute à donner à la 
citoyenneté canadienne son sens véritable et à prévenir l’érection de murailles artificielles 
entre les provinces.”52 This statement has since been quoted with approval in both Supreme 
Court judgments dealing with subsection 6(2) rights.53 

The legal links between mobility, work, and citizenship had been established long before in 
the Canadian case law. Courts have been prepared to characterize certain attributes as 
fundamental rights flowing from a person’s citizenship. In 1899 the Judicial Committee of the 
Privy Council dealt with the validity of a British Columbia statute prohibiting people of 
Chinese descent from being employed in mines.54 The Privy Council found the provision to 
be invalid as being ultra vires the provincial legislature. The Constitution Act, 1867 gave 
exclusive authority over “naturalisation and aliens” to the federal Parliament,55 and “natura- 
lisation” was held to include “the power of enacting ... what shall be the rights and privileges 
pertaining to residents in Canada after they have been naturalized.”56 Provincial interference 
with a resident’s rights to live and work in the province was thus prohibited.  

In Winner v. S.M.T. (Eastern),57 Rand J. made clear that Canadian citizenship carried with it 
certain rights. He held: 

What this implies is that a province cannot, by depriving a Canadian of the 
means of working, force him to leave it: it cannot divest him of his right or 
capacity to remain and to engage in work there: that capacity inhering as a 
constituent element of his citizenship status is beyond nullification by 
provincial action. ... 

It follows, a fortiori, that a province cannot prevent a Canadian from 
entering its territory except, conceivably, in temporary circumstances, for 
some local reasons as, for example, health. With such a prohibitory power, 
the country could be converted into a number of enclaves and the “union” 
which the original provinces sought and obtained disrupted. In a like 
position is a subject of a friendly foreign country; for practical purposes he 
enjoys all the rights of the citizens. 

Such, then, is the national status embodying certain inherent or constitutive 
characteristics, of members of the Canadian public, and it can be modified, 
defeated or destroyed, as for instance by outlawry, only by Parliament.58 

Four elements of pre-Canadian Charter law flowing from this excerpt merit our attention in 
light of post-Canadian Charter law:  

• All Canadian citizens—naturalized or native-born—cannot be deprived by provinces of 
the benefit of the right to remain and to engage in work in any province. This seems wider in 
scope than subsection 6(2) rights, since it does not require any interprovincial element. 
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• Under pre-Canadian Charter law, the federal Parliament retained the capacity to alter or 
even “destroy” such citizenship rights. Subsection 6(2) had the effect of limiting both the 
provincial and federal powers to do so.59 
• One could wonder what practical purposes militate in favour of the fact that a “subject of 
a friendly foreign country ... enjoys all the rights of the citizens.” In public international law, 
the federal government is responsible for its federated states’ acts. Therefore, such a position 
could be understood as the will to face the world as one single entity capable of respecting the 
rules imposed by international comity. 
• The major policy reason behind such citizenship rights, as we emphasized in the previous 
quotation, is national unity, the fear of disintegration of the state and of political balkanisation. 
The Constitution Act, 1982 (which includes the Canadian Charter) was a response to those 
fears; it was adopted following the defeat of Quebec sovereignists at the 1980 referendum. 
The Canadian Charter was intended to be the “people’s package”, and national unity was 
surely one of its main goals. 

The latter comment is the key that enables one to understand the scope and function of 
subsection 6(2) in the Canadian constitutional setting. This is evidenced even further by La 
Forest J.’s comments in Black that even if economic concerns undoubtedly played a part in 
the constitutional entrenchment, the purpose of section 6 was to “secure to all Canadians and 
permanent residents the rights that flow from membership or permanent residency in a united 
country.”60 Even if, technically, subsection 6(2) rights did not add much protection to what 
Canadian citizens already had, the mere fact that it was expressly entrenched in the 
constitution gave an explicit signal to the population that their country was one country and 
that they should not be limited in their aspirations by “artificial provincial walls” created by 
governments. The call seems to have been heard mostly in the legal community, since a large 
part of the most important case law on subsection 6(2) originates from the challenge of bar 
regulations.61 It has also been used, however, to challenge regulations dealing with 
accountants,62 medical doctors,63 taxi drivers,64 university tuition fees,65 interprovincial marke 
ting schemes set up by the Canadian government,66 and direct sellers.67  

D. Limitations on Subsection 6(2) Rights 

Before concluding this section, we would like to briefly outline limitations to the application 
of subsection 6(2) rights. First, section 33 of the Canadian Charter giving Parliament and the 
legislatures the power to expressly declare that an act or a provision thereof shall operate 
notwithstanding a provision of the Canadian Charter does not apply to section 6 rights.68 
Second, subsection 6(3), La Forest J. said in Black, “acts as more or less a footnote to s. 6(2). 
It merely qualifies s. 6(2).”69 In addition, paragraph 6(3)(b), which stipulates that the rights 
specified in subsection 6(2) are subject to “any laws providing for reasonable residency 
requirements as a qualification for the receipt of publicly provided social services,” has not 
been subject to judicial interpretation. One reason is that under a federal statute provinces are 
prohibited from requiring a period of residence within the province for welfare benefits 
funded on a shared-cost basis with the federal government.70 Such programs amount to a large 
portion of social services available in Canada. Also, subsection 6(4)—the affirmative action 
section—has not been subject to any known judicial interpretation. This is probably because 
of the importance that section 15—the equality clause—has assumed in constitutional liti- 
gation. Third, once an infringement of a Canadian Charter right has been recognized, courts 
must examine whether that right was “subject ... to such reasonable limits prescribed by law 
as can be demonstrably justified in a free and democratic society” pursuant to section 1.71 If 
the legal norm fails that test, it must be invalidated.72 Finally, the biggest limitation to 
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mobility rights is the absence of a real political consensus on what should be seen as the 
primary political and economic unit in Canada: should it be the provinces or the federal state 
itself? As we have seen, Canada is still struggling with its “new” mobility rights provision. At 
the bottom of such struggle and of the difficulty to reach a better economic integration is the 
never-ending obstacle to Canadian unity: the ill-defined concept of a Canadian nationhood. 
Canadian people are still torn apart by the interplay of multiple identities, by multiple 
allegiances. Those conflicting identities are particularly evident in the Province of Quebec, 
where humorist Yvon Deschamps has neatly coined the will of the Quebec population, having 
“an independent Quebec within a strong, united Canada”. 

II. Freedom of Movement of Persons and Residence in the European Union 
A. The Provisions on Free Movement and Residence 

The objectives of the provisions on free movement and residence in the TEU and the EC 
Treaty have always been much debated. In essence, they do not appear very different from 
those underlying the mobility rights entrenched in the Canadian constitution. On the one hand, 
the primary goal pursued by the authors of the EC Treaty was enhancing economic rationality. 
A fully integrated area would not only require the abolition of restrictions on the free 
movement of goods, but also the elimination of obstacles to the free movement of persons. 
Common markets are thought to produce a more efficient allocation of resources and to 
generate more substantial welfare effects than less far-reaching forms of economic co-opera- 
tion such as free trade zones and customs unions.73 On the other hand, the human dimension 
of free movement raises certain social justice concerns. The right attaches to persons who, 
when they move to another state to take up residence with a view to working and improving 
their standard of living and economic prospects, are entitled to be treated in accordance with a 
common code of fundamental values. The tensions between the purely economic and the 
social aspects of the free movement provisions are reflected in the case law of the ECJ.74 As 
early as 1974 the Court confirmed that free movement rules are instruments not only of 
economic interpenetration, but also of social interpenetration.75 The Court has frequently 
refused to interpret the relevant treaty provisions in a manner reducing free movement to a 
mere instrument of economic integration.76 

As appears to be the case in Canada, in Europe freedom of movement is also seen as an 
important element of an embryonic European citizenship and a catalyst for further political 
integration. The TEU has introduced new provisions in this respect, but it would appear that 
the rules on free movement of persons remain the backbone of the concept of Union 
citizenship. Finally, the Charter of Fundamental Rights of the European Union also proclaims 
the rights of free movement to be among the basic rights to be safeguarded in the EU.77 

The EC Treaty distinguishes between “wage earners” (workers) and non-wage earners, i.e. 
self-employed professional people and trade people wishing to take up and pursue economic 
activities in another Member State of the Community. Articles 39 to 42 govern the free 
movement of workers. The free movement of the self-employed (both natural and legal 
persons) is to be secured within the framework of the rules on the freedom of establishment78 
and the rules on the freedom to provide services.79 Whereas establishment implies the setting 
up of a more or less permanent residence in another Member State, the rules on the freedom 
to provide services apply where a person wishing to provide services across national borders 
requires only occasional and temporary entry into another Member State. 
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The ECJ has emphasized time and again that the free movement of persons represents one of 
the fundamental freedoms of the EC Treaty and that, as such, the provisions in this area may 
be relied on by private individuals through the doctrine of direct effect and shall not be 
interpreted restrictively. The Court has played a decisive role here, by extending the personal 
and substantive scope of application of free movement rights for workers and self-employed 
persons as much as possible.  

It should nonetheless be remembered that securing the free movement of economically active 
persons is insufficient to create a general right of residence for all Community citizens. Since 
the entry into force of the TEU in 1993, a right “to move and reside freely within the territory 
of the Member States”80 is vested in every citizen of the Union, i.e. every person holding the 
nationality of a Member State,81 but this right is subject to the limitations and conditions laid 
down in the treaty.82 So, in principle, it is up to the Council of Ministers to adopt measures to 
secure the same rights of free movement for non-economically active citizens of the Union.  

In practice, however, there has been an absence of legislative activity surrounding this ques- 
tion, and it is the Court that has shown a particular interest in bridging the gap between the 
rights of the economically active and the non-economically active categories of Community 
citizens. It has done so by extracting maximum effect from the treaty provisions and the 
various Regulations and Directives adopted to flesh out the rights of economically active 
Community citizens and their dependents, and then extending, where possible, the reach of 
these provisions for the benefit of non-economically active persons.  

While there are indications that the Court is prepared to use the concept of Union citizenship 
as a basis for extending equal treatment rights,83 it is not to be expected that judicial activism 
will go so far as to ignore social, economic, and political realities. Indeed, it is impossible at 
the present stage of the development of the EU to presume that solidarity between the 
Member States has progressed to the point where, as a matter of law, all Community nationals 
must be given access to public services and publicly financed benefits available in other 
Member States on equal footing with the state’s own nationals. 

B. Jurisprudential Developments 

1. Economically Active Persons 

The following points will serve to highlight the ECJ’s essential contributions in the area. First, 
despite (or perhaps because) there is an extensive body of secondary legislation governing the 
conditions of entry, residence, and treatment of EC workers, their families, the self-employed, 
retired workers, etc., the Court of Justice has been frequently called upon to determine the 
precise scope of the free movement provisions.84 The case law is particularly abundant in 
respect of the definition of the term “worker”. Some of the cases reveal the tension between 
the economic and the human rights aspects of the rules on intra-Community free movement.85 

The standard criterion used by the Court for finding that a worker comes under Community 
protection is that the person concerned performs services under the direction of another 
person for remuneration and that the employment involves “effective and genuine active- 
ties”.86 The reasons for taking up employment are immaterial and so is the amount earned. 
Community law does not apply, however, where the activities are on such a small scale as to 
be regarded as purely marginal and ancillary. The Court’s judgments have been similarly 
generous on the status of EU citizens who have been previously in employment or who are 
job seekers.  
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Second, services within the meaning of Articles 49 and 50 are those activities that are 
“normally provided for remuneration”.87 According to Article 50, the beneficiaries of the 
provisions on free movement of services are the persons who wish temporarily to pursue 
activities in the state where the service is to be provided. Such persons are entitled to equal 
treatment with nationals. While these provisions do not mention the rights of the recipients of 
services, the secondary legislation protects the position of such recipients who travel to 
another Member State for the purpose of receiving a particular service.88  

Third, the removal of obstacles to free movement and residence is based primarily on the 
principle of equal treatment. As such, Articles 39, 43, and 49 represent a specific application 
of the general prohibition of discrimination on grounds of nationality in Article 12 of the EC 
Treaty. This prohibition covers, in the first place, situations where a national measure 
explicitly differentiates on nationality grounds. This is called “direct” or “overt” discrimina- 
tion. The principle of non-discrimination also applies to cases of “indirect” or “covert” discri- 
mination, such as the situation where measures draw no distinction on the basis of nationality, 
but by the application of other criteria of differentiation, achieve in practical effect the same 
result, because persons from other Member States are placed at a disadvantage.89 

Free movement is also thought to postulate the absence of restrictions on free movement that 
flow from national measures that do not discriminate against non-nationals in law or in 
practical effect. Measures that are “indistinctly applicable” to nationals and non-nationals 
alike may be caught by the treaty prohibitions if they hinder or impede the pursuit by 
Community citizens of occupational activities beyond the territory of their home state.90  

With respect to freedom of establishment, compliance with indistinctly applicable measures 
laying down, for example, conditions for access to certain professions, or the use of profess- 
sional titles such as “avocato”, may be just as burdensome for nationals as for non-nationals. 
But given that without such measures intra-Community movement of self-employed persons 
would be easier, the said measures may qualify as restrictions on the freedom of establish- 
ment.91 Similarly, in relation to the freedom to supply services,92 a restriction does not escape 
from the scope of Article 49 merely because it is genuinely non-discriminatory. If the measure 
affects the possibility for service providers to gain access to markets in another Member State, 
it constitutes a restriction that is forbidden unless it can be justified by the regulating state.93  

Finally, mobility rights granted by the EC Treaty are not without exception. First, freedom to 
take up employment or to pursue self-employed activities abroad is subject to exceptions and 
derogations in the context of employment in the public service94 and of activities that in any 
given state are connected, even occasionally, with the exercise of official authority.95 Second, 
workers and their families, job seekers, and all other beneficiaries of the freedom of 
movement of workers are entitled to admission to and residence in the territory of a host 
Member State, but subject to limitations justified on grounds of public policy, public security, 
or public health.96 Similarly, Member States may invoke these same grounds when they wish 
to refuse entry or residence to the national territory of foreign nationals seeking to benefit 
from the free movement rules on establishment and services, or to justify expulsion of such 
persons from the national territory.97 In the third place, if Member States enact restrictive 
measures that are not discriminatory but nevertheless hinder free movement, such measures 
may be compatible with the treaty if they can be objectively justified by the need to satisfy 
imperative requirements linked to the general interest and proven not to be an unsuitable or 
disproportionate instrument for attaining an acceptable goal.98 
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The removal of obstacles to the free movement of workers, self-employed persons, and 
providers and recipients of services implies that entry visas and similar restrictions are 
outlawed and that residence rights are automatically granted. In addition, the beneficiaries of 
these rights are to be placed on an equal footing with a state’s own nationals as regards 
remuneration, working conditions, training, diplomas and other evidence of formal qualifica- 
tions, and generally the conditions for taking up and pursuing economic activities. Whenever 
a person comes within the personal scope of the free movement provisions, he or she is 
entitled to full social and economic equality as set forth in the secondary legislation, namely, 
Regulation 1612/6899 and Regulation 1408/71.100 In the case of persons invoking the freedom 
to supply services, however, the secondary legislation is silent. 

2. Non-economically Active Persons 

Obviously, persons who do not participate in, or perform, some sort of economic activity 
within the meaning of Articles 39, 43, or 49 cannot rely on the treaty provisions on the free- 
dom of movement to claim a right of entry and residence in another Member State. Yet since 
the seventies there has been a growing awareness that measures are needed for strengthening 
the Community’s identity and for developing Community citizenship. This would imply 
granting free movement rights to “residual” categories of persons, such as students and 
pensioners. The main problem encountered here was, of course, that Member States were—
and still are—not prepared to permit or encourage “benefits tourism” and other forms of “free 
riding”. It has been generally thought to be unproblematic to allow nationals from other 
Member States free entry rights so long as this does not mean that the principle of non-dis-
crimination would demand recognition of equal treatment rights concerning access of such 
persons to public benefits and publicly financed services. It would indeed be difficult to allow 
persons having no genuine link with the wealth-generating processes in a foreign country the 
same financial advantages as nationals of the host state.  

This state of affairs is precisely why Cowan101 must be considered an important yet 
controversial step forward. The case concerned a British holidaymaker in France who fell 
victim to a violent crime and who was denied publicly financed compensation by the 
government because he was not a French national. When the French policy was challenged 
before the ECJ, it was found to be discriminatory under Article 12.102 Given the tenuous 
connection between a recipient of tourist services and the economic life of the host Member 
State, as well as the weak link between the freedom to receive services and a compensation 
scheme for victims of crime, we find the potential impact of the Cowan ruling to be 
tremendous. 

Practically speaking, every benefit that a state reserves for its own nationals and for those 
lawfully residing in the national territory may have an impact on the free movement of 
anybody moving across state borders, because it is not easy to visit another Member State 
without being at the receiving end of the service industry of that state. Therefore, even though 
the ECJ has accepted that non-nationals may invoke Article 12 to claim equality of treatment 
in respect of access to public museums103 and the right to use minority languages in court 
proceedings,104 it is unsurprising that the Court does not appear to be prepared to generalize 
the Cowan ratio any further.  

Moreover, the ECJ’s cautious approach to claims made by students seeking access to higher 
education in a host state shows an unwillingness to widen the scope of the equality principle 
enshrined in Article 12 so as to present a risk for Member States’ capacity to provide their 
residents with proper public services and benefits, or to jeopardize budgetary and financial 
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stability. In fact, the Court has clearly declined to read a right of access to public institutions 
of higher education into the treaty provisions on the freedom to provide services.105  

Whether a student is to be considered a recipient of services could of course be sidestepped by 
basing a student’s claim on Article 12, which prohibits any discrimination on grounds of 
nationality “within the scope of application of this Treaty”. This is precisely what happened in 
the famous Gravier case.106 There the Court found that the conditions of access to vocational 
training107 fell within the scope of application of the treaty. The imposition on students from 
other Member States of higher enrolment or tuition fees than those charged to students who 
were nationals of the host state constituted a case of discrimination incompatible with Article 
12.108 It is to be noted, however, that the Court, while prohibiting discriminatory fees, has 
ruled that the principle of non-discrimination does not require equal treatment with regard to 
financial aid designed to cover the general living costs of students.109 

A few years after these judgments the Council finally adopted a set of measures to extend 
residence rights to a wider group of persons than the beneficiaries of the “economical” free 
movement rights. The Council adopted three Directives110 granting residence rights to 
categories of persons other than workers or the self-employed and their dependents, on 
condition that the beneficiaries have sufficient resources to avoid becoming a burden on the 
social assistance system of the host Member State. When the TEU came into force in 1993, 
these conditions and limitations were constitutionalized in Article 18,111 which recognized 
every citizen’s right to move and reside freely within the EU, subject to limitations and 
conditions laid down in the treaty and by the measures adopted to give it effect. It would thus 
be misleading to suggest that the citizens of the European Union enjoy a general right of 
residence throughout the Union’s territory comparable to that granted to citizens of Canada or 
the United States across provinces or states.112 

The question that must now be examined is whether, despite the limiting clause in Article 18 
of the EC Treaty, citizenship of the Union may entail a lifting of the limitations inherent in the 
non-discrimination clause and a more generous entitlement for nationals from other Member 
States to social benefits available in a country in which they are not performing or have not 
performed occupational activities.  

C. Freedom of Movement and Citizenship  

The TEU has introduced the concept of citizenship of the Union.113 Since mobility rights are 
an important ingredient of citizenship,114 and since, for the time being, European citizenship 
does not involve the recognition of substantial political rights and obligations for the nationals 
of the Member States,115 one might have thought that the introduction of European citizenship 
could at least herald a broadening of rights to free movement and attendant rights to equal 
treatment. The conditions and limitations pertaining, in particular, to the free movement rights 
of the non-economically active, however, have not become less prominent since the 
implementation of the TEU than they were before. If anything, these conditions and limita- 
tions have become more firmly entrenched in Article 18. 

It is fairly obvious that the drafters of these provisions were careful not to formulate citizens’ 
rights in a manner conducive to the idea that every national of a Member State is entitled to 
complete freedom of movement and to the social and economic benefits that the host state 
makes available to its own nationals, merely because he or she is a citizen of the Union. 
Nevertheless, in 1998 the ECJ made creative use of Article 17 and the concept of citizenship, 
showing itself prepared to extend the scope of the provision on equal treatment116 in a manner 
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recalling the best traditions of judicial activism. In Sala117 the Court was confronted with 
whether a national of a Member State who was not a worker, former worker, or person other- 
wise enjoying rights under secondary legislation, but who was just a citizen of the European 
Union, could benefit from the non-discrimination provision of Article 12. The case concerned 
a Spanish national who had lived in Germany for thirty years and who, having held jobs at 
various intervals, had received social assistance for the previous ten years. Since she was 
lawfully residing in a contracting state of the European Convention on Social and Medical 
Assistance, the German authorities could not deport her, even though her residence permit 
was no longer valid.118 When Mrs. Sala claimed a child-raising benefit from the Bavarian 
government, her application was rejected on the ground that she did not have German 
nationality, a residence entitlement, or a residence permit. As a result, the question that was 
referred to the Court was whether requiring nationals of other Member States to produce a 
formal residence permit to receive a child-raising allowance constituted discrimination within 
the scope of Article 12. 

Because the plaintiff was neither a worker nor a person who could otherwise invoke the 
Community provisions on free movement, and because it was decided that Article 18 does not 
create an independent right of free movement for all citizens of the Union,119 the Court had to 
find a gateway to the non-discrimination clause, which it did in Article 17:  

As a national of a Member State lawfully residing in the territory of another 
Member State, the appellant in the main proceedings comes within the scope 
ratione personae of the provisions of the Treaty on European citizenship. 

Article 8(2) of the Treaty attaches to the status of citizen of the Union the 
rights and duties laid down by the Treaty, including the right laid down in 
Article 6 of the Treaty, not to suffer discrimination on grounds of nationality 
within the scope of application ratione materiae of the Treaty.120 

In this manner, the Court stated that Article 12 is more than an instrument designed to 
strengthen the legal position of those nationals of a Member State who, by virtue of free 
movement rights granted by the EC Treaty, may lawfully reside in another Member State. 
Indeed, the duty of non-discrimination applies equally to situations where Union citizens 
reside lawfully in a Member State in circumstances where there is no obligation under Com- 
munity law for the host state to grant free movement and residence rights to such persons. 

The message of Sala is far-reaching. EU citizens no longer enjoying rights as economically 
active persons in a wide sense within the meaning of the various free movement provisions, 
and citizens deriving a right of residence under the secondary legislation121 who no longer 
satisfy the requirement concerning the possession of adequate financial resources, will remain 
entitled to equal treatment as long as their continued residence on the national territory of the 
host state has not been declared unlawful. Clearly this poses risks for Member States. They 
may have to pay social assistance to foreign nationals who are not wanted on the national 
territory but who, for one reason or another, cannot be repatriated.122 This may result in a 
tendency to increase controls on immigrants so as to enable the authorities to terminate a 
person’s status of lawful resident (e.g. by revoking a residence permit) before that person can 
apply for social benefits. 

On 7 December 2000 the presidents of the European Parliament, the Commission, and the 
Council, in the presence of the heads of state and government assembled in Nice, proclaimed 
with much solemnity the EU Charter.123 As the EU Charter contains essentially new descrip- 
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tions of existing fundamental rights that belong potentially to the acquis communautaire, it is 
not easy to determine the value added that it brings to fundamental rights protection in the 
EU.124 In particular, most of the rules on citizens’ rights125 appear to be little more than 
paraphrased versions of the provisions on Union citizenship laid down in Articles 18 to 21 of 
the EC Treaty. Thus, Article 45(1) provides: “Every citizen of the Union has the right to move 
and reside freely within the territory of the Member States.” At first sight this article appears 
broader than the corresponding Article 18(1) of the EC Treaty because the latter provision 
provides that the right of citizens to move and reside freely shall be subject “to the limitations 
and conditions laid down in this Treaty and by the measures adopted to give it effect.” The 
right of free movement and residence guaranteed by the EU Charter under Article 45(1), 
however, is no wider than that granted under Article 18(1) of the EC Treaty. Indeed, Article 
52(2) of the EU Charter states: “Rights recognised by this Charter which are based on the 
Community Treaties or the Treaty on European Union shall be exercised under the conditions 
and within the limits defined by those Treaties.” 

So EU Charter rights that correspond to rights expressly mentioned in the treaties are co-
extensive with the equivalent treaty rights, and the same is true for the conditions governing 
their exercise. Likewise, rights contained in the EU Charter that correspond with rights 
guaranteed by the Convention for the Protection of Human Rights and Fundamental 
Freedoms126 are stated to have the same meaning and scope as those laid down in that 
convention.127 

It may be concluded that the provisions on citizens’ rights set forth in the EU Charter are not 
as such a step forward on the road to extending to all citizens of the EU a general right of 
movement and residence under conditions of full social equality. It should be noted, however, 
that the document does not remain silent on equal rights of access to public services and 
benefits. Under the heading “Solidarity” the EU Charter lists rights relating to social security 
and social assistance128 and health care.129 Admittedly, the inclusion of this sort of provisions 
appears to be a confirmation that we are in the presence of important principles, rather than 
the mere definition of enforceable rights.130 Nevertheless, even though the EU Charter only 
amounts to soft law for the time being, the principles it defends may be used as stepping 
stones for administrators and judges wishing to combat unjust and unnecessary restrictions on 
the rights of movement and residence of Union citizens. 

Conclusion 
Canada began in 1867 as a political union; the EU, in contrast, began in 1957, essentially as a 
project for an economic union. One important consequence of this distinction on mobility 
rights is that, in Canada, it is the federal government that decides for the whole country who 
will be a citizen and hence who can exercise mobility rights, while in the EU, Member States 
alone determine who will be counted among their citizens and hence who will be able to 
exercise the mobility rights guaranteed by the treaties. For this reason, the law in Canada has 
developed around the need to fill in the economic gaps revealed over time, while in the EU, 
the law’s development process has involved movement from an economic institution towards 
one having more overtly political goals. 

Analysis of both the Constitution of Canada and the treaties governing the EU and the EC 
reveals that they are both “works in progress”. The experience of Canadian federalism 
suggests that those in Europe who consider that their political or legal difficulties will be 
fundamentally changed upon the adoption of a genuine European “constitution”, clearly 
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defining Community and Member States’ powers, may well be disappointed. In fact, analysis 
of the evolution of mobility rights under the Constitution of Canada suggests that constitu- 
tional development does not end with the creation of a formal political unit governed by a 
formal constitution. Rather, the constitution continues to be shaped by changing social, eco- 
nomic, and political forces. 

As an economic construct, it would seem that, on the one hand, the EU protects mobility 
rights against infringement more effectively than is the case under the Constitution of Canada. 
In the EU the Community has authority to harmonize national laws with a view to promoting 
greater mobility. Furthermore, even indistinctly applicable laws may well be held to violate 
mobility rights, and traditional public policy justifications for such systemic barriers to the 
movement of goods and services have not stood up to challenges by persons seeking to 
enlarge the ambit of their freedom of movement. On the other hand, in Canada, the fact of 
citizenship protects those who move from one province to another against many barriers to 
free physical movement and the right to participate in the political process or to invoke the 
benefit of fundamental civil rights. Several civil and economic rights long taken for granted 
by Canadians have yet to be seen as incidents of EU law. This is particularly true with respect 
to mobility rights and rights to public benefits enjoyed by non-economically active citizens. It 
is for this reason, among others, that developments such as the Schengen Agreement131 and its 
subsequent incorporation into the Treaty of Amsterdam132 constitute such a significant step in 
EU law. It can therefore be concluded that a federal constitution is the more solid and durable 
construct of the two systems. 

The manner in which the Canadian Charter of Rights and Freedoms has been invoked to fill 
the economic gaps in the Canadian constitution in respect of mobility is instructive. The 
Canadian Charter has in a few short years become a central element of Canadian constitution 
nal discourse, including that relating to mobility. It can be confidently asserted that the same 
process is already under way in Community law and that the Charter of Fundamental Rights 
of the European Union is bound eventually to play the same role even as a declaratory text, 
and even more so when it will come to enjoy treaty status. 

In both Canada and the EU, mobility rights, especially as incidents of more fundamental civil 
rights, are invoked as a justification for a political community. Indeed, politicians often refer 
to mobility rights and other fundamental freedoms as evidence of a strong and definable poli- 
tical community that serves the interests of its citizens.  

In Canada it has been interesting to note the incremental growth of mobility rights. When the 
Canadian Charter was adopted there may have been considerable political fanfare, but it did 
not, in fact, constitute a total break with the past; rather, it was added on to rights already 
existing in the constitution. A similar process of development can be distinguished in the EU 
and is likely to continue as the EU Charter comes to assume even greater significance in the 
legal system. 

Finally, analysis of the development and protection of mobility rights under the Constitution 
of Canada shows clearly that the Canadian constitutional debate is about devolution from the 
centre, or ensuring a proper balance of rights between the central government—already enjoy- 
ing broad jurisdiction over citizenship—and the social, cultural, linguistic, and regional 
interests that the provinces were established to protect. While in the EU the debate concerns 
limitation on the sovereignty of Member States with a view to gradually strengthening 
mobility rights and citizenship, sovereignty is limited each time it is decided that the Com- 
munity power is better able to protect mobility rights and values than are the Member States. 
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