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THE GLOBAL DIALOGUE ON FOREIGN RELATIONS IN FEDERAL COUNTRIES 

On the stage of contemporary federalism, the foreign relations of constituent units are a most baffling phenomenon. Why? Because foreign policy is where the nation-state most strives to exercise its monopoly, coherence and control.  However, its constituent units—federal states, provinces and cities—are also active in the foreign sphere and are increasing their international presence in many ways. Para-diplomacy is the term coined to express the movement of constituent units into the field of international relations. 

If this is a real and expanding phenomenon, how should we deal with it within our federations?  How can conflicts be prevented in this field? What principles and mechanisms can be adopted to turn these movements from “onus” into “bonus” for all interested parties— the constituent units, the constituent units’ governments, the national states and the international community?  

Within the scope of its Global Dialogue Program, the Ottawa-based Forum of Federations took a close look at these questions in the fall of 2006 at a session on Foreign Relations in Federal Countries. Arnold Koller, who chairs the Forum’s board of directors, presided over the meeting while Forum President George Anderson coordinated it.  

The Ottawa session wrapped up a complex round table process that had introduced the topic at sessions in twelve federal countries including Argentina, Australia, Austria, Belgium, Canada, Germany, India, Malaysia, South Africa, Spain, Switzerland, and the United States. Prof. Hans Michelmann of the University of Saskatchewan, a pioneer in the area of para-diplomacy, is steering a joint effort to produce a book on the theme, with contributions from each of the country round tables.

Four themes were explored at the Global Dialogue on Foreign Relations in Federal Countries:  

1.  Constitutional issues 

2.  Inter-government relations 

3.  Foreign policy and foreign relations 

4.  Accountability and legitimacy.  

These themes emerged from questions raised at the national round tables and were further explored at the Ottawa session through dialogue, presentations by experts and subsequent comments from the participants.  

At the outset of the meeting, Prof. Michelmann acknowledged the participating countries (all represented with the exception of Austria and India) and pinpointed the focal point in the national discussions on each of the four themes. 

On the topic of constitutional issues, it was the experience of embedding foreign relations in the constitutions of federal countries and the ensuing benefit of legitimacy, as well as the difference between agreements and treaties and the variation in judicial control over them.

 For intergovernmental relations, it was the existence of two major streams— a formal one (institutionalized and regulated) and an informal one (systemized, generally supported by the culture of federation)—their variations through time, and the means of communication between them.
With respect to foreign policies and foreign relations, people were chiefly interested in the important distinction between the two spheres of activity, the predominant role of central governments in the area of “high politics”, how the international relations of constituent unit governments can influence a country’s overall foreign policy and where central governments are finding constituent units’ international actions to be legitimate. 

Finally, in the broad area of accountability and legitimacy, the focus was on how democracy and citizen participation are having an impact on international affairs, and the range of ways citizens have found to participate in related activity and decision-making. 

Constitutional issues   

To what extent does the division of responsibility on the basis of competency justify international relations on the part of constituent unit governments? What are the concrete and daily implications of the provisions found in a constitution? To what extent is it necessary to confer a constitutional framework on foreign relations? Prof. Daniel Thürer (Switzerland​) led the discussion on this topic, prefacing it with two main assumptions:  para-diplomacy is a new phenomenon, and the constitution is the heart of any federal system. 

Thürer summarized four necessary parts of all constitutions. They include descriptions of:

· the structure of the state 

· the system of checks and balances

· the rights and obligations of the citizens, and 

· the system of values of the political community (for example, the rights of ethnic and linguistic minorities). 

These crosscutting elements should be taken into account when analyzing the topic of constitutional issues as they relate to para-diplomacy. So, with respect to the structure of the state, there is a continuum running from most centralized (Malaysia, South Africa) to most decentralized (Belgium, Spain and Switzerland) by way of those in the middle (for example, Australia, Canada and Germany).  

Some countries’ system of values can be a driving force within the constitutional framework. This is the case, for example, in Canada and Switzerland where the representation of entities within the federation is normally established in a high chamber (for example, Canada’s Senate). In contrast, in developing countries such as the Sudan, this sort of recognition is not forthcoming, usually because of complications posed by the difficulty of ensuring entities within the federation are duly represented. 

In light of these considerations, Thürer reviewed three cases where the foreign relations of constituent unit governments have indeed been formalized.  In Germany the länder are represented in the Bundesrat. In Switzerland the Cantons are so well coordinated that they participate in decisions of an international nature. In Belgium the federal government, regions and communities all act on the international scene in their respective areas of competence. 

It should be noted that in many cases the constitutions of these countries do not operate within strictly legal frameworks, but are interpreted politically and in the light of history. This means the constitutions are open to reinterpretation and renegotiation. Sometimes the result is para-diplomacy. In Spain, for example, despite the constitution saying that foreign relations are under the exclusive domain of the state, the country’s Supreme Court has ruled that “state” is not restricted to the central government. As a result, autonomous regions are able to initiate international relations.  

The final question debated under the heading of constitutional issues was, “What is the advantage or wisdom of writing into a constitution the roles of a central government and federative entities in the field of international relations?”  Some claim that there is no need to make such roles formal, citing the successful informal modus operandi in Austria and Germany. Others disagree, arguing that clarifying roles and responsibilities in a constitution, as they do in Belgium, decreases tensions, facilitates cooperation and integrates competencies. It was noted that in Belgium, to prevent conflict, the political system imposes the coalition of governments in all federative spheres.  

During the roundtable discussion Ambassador Howar Ziad (Iraq), raised the question of diplomatic representation on the part of federative entities—is this possible?  In response, Thürer argued that there is no legal possibility of a federative entity maintaining diplomatic representation in another country. However,  this is not a simple matter. Denis Bédard, the Government of Québec’s deputy minister of international relations, reminded the group that France confers diplomatic status to the Québec mission in Paris and Jörn Rohde (Germany) pointed out that all the German länder are permanently represented within the EU in Brussels. Ambassador Eduardo Iglesias of Argentina noted that article 124 of his country’s constitution authorizes provinces to enter into international accords in their areas of competence (for example, natural resources). Prof. Noe Cornago, from the University of the Basque Country, argued that political systems should recognize this phenomenon even if there is no provision for it in their constitutions— constitutions must be open to transformation. 

Intergovernmental relations
There were a number of preliminary questions raised on this topic. Is para-diplomacy a way to contain separatist activity? What is at risk in the way it encourages nationalism? What is the role of intergovernmental communication and exchange networks in the context of globalization and unprecedented technological change? Do intergovernmental relations become more efficient when provinces are active? To what extent are centralized states involving their constituent unit governments in international trade and investments in an effort to improve their country’s global competitiveness? How can a central government build prior consultation with provinces and other constituent units into the process of taking an official position on any international question that might touch the constituent units’ jurisdiction?  
Prof. Patrick Peeters from Belgium started the discussion by considering the axis of formal—informal intergovernmental relations in international affairs.  One of the arguments supporting keeping relations formal is the way overt and established procedures protect the democratic process.  It is for this reason that Canada’s provincial premiers have been pushing for more formal intergovernmental relations in the field of foreign affairs — existing informal mechanisms are considered vulnerable to unilateral changes by the central government.  

Peeters also pointed out that formal and informal arrangements can coexist and complement each other. This happens, for example, when new issues are brought forward informally and later formalized into precedent-setting institutions and procedures.  

Indeed, excessively formal structures, for example diplomatic procedures that attempt to address asymmetry in federal countries, can present a serious obstacle to smooth intergovernmental relations. When there are no clear and fixed lines dividing jurisdictions’ competencies, these competencies tend to overlap and compete with each other. As a result, intergovernmental relations need to move back and forth between conflict and cooperation, and it is impossible to ignore the competition that exists among the federative entities and between them and their central government.  

The fact that foreign policy is traditionally a responsibility of the central government does not preclude the step of consulting, formally or informally, the country’s constituent units.  In addition, the albeit exceptional case of Belgium advances the possibilities to another level by showing that federative entities can act internationally within their exclusive competencies.  This Belgian model, however, is rejected by states challenging the right of constituent units to participate in international treaties. 

Another relevant concern is the way international relations are generally centralized in a government’s executive branch, which has special powers and often works away from the public eye. This raises the possibility that they may become cut off from the democratic process. Democracy encourages, instead, building cooperation mechanisms such as the exercise of joint competencies into government institutions. With the growth of para-diplomacy, new ways of pursuing intergovernmental relations are required when dealing with international issues. Coherence with the reality of federative states is needed.  

Prof. Rudolf Hrbek from Germany claimed that informal interactions are extremely important, even in highly institutionalized countries. They can or cannot be important, said Prof. Anne Twomey who raised an Australian example. In the 1990s the central government agreed to analyze how the national interest had been affected by the ratification of treaties, and a parliamentary committee was to be responsible for discussing the results publicly. At the same time, the Australian government established a Council of Treaties, with representatives from the country’s federative states, which could meet annually but in fact has only been convened once since 1996. This case demonstrates a problem with informal interactions, when they depend on central government initiative and participation to happen. 
Other voices were heard on this topic. Dr. Raoul Blinderblacher, vice president of the Forum of Federations, agreed with Peeters that formal and informal mechanisms can be complementary. Valeria Iglesias from Argentina highlighted the awkwardness and problems that stem from heterogeneity within a federation and pointed out that one of the main problems is not a lack of competence but a real capacity to act. Denis Bédard, representing the Government of Québec, noted that the Privy Council authorizes the Canadian provinces to agree or disagree on the ratification of international treaties. In Québec, these treaties are debated and a vote to agree or disagree with them is taken in the National Assembly.

Foreign policy and foreign relations

The question here is how and where can para-diplomacy converge with a central government’s foreign policy and efforts to integrate regional organizations? Under this umbrella is a host of related concerns. 

Is it is possible to distinguish foreign policy from foreign relations? How can a government pursue an effective national foreign policy, when it sees the trend to international activity on the part of its constituent units? Is globalization weakening federal control over foreign affairs? Is it justified to say that federal countries are currently recognizing the international actions of their federative entities when those actions are limited to the entities’ own jurisdictions and competencies?

 Prof. Earl Fry from Brigham Young University led this discussion, beginning with the suggestion that while various systems can be seen in different countries, competence in international affairs usually belongs to the federal sphere, which incorporates local participation through often-indirect arrangements. 

When he asked why regional entities and constituent units have increasingly wished to design and execute their own foreign policy, Fry proposed this list. They wish 

· to protect and improve the lives of the people they represent 

· to carry out trade directly (for example, Canadian provinces with the United States)

· to gain international presence (Québec, for example, has 26 offices in 17 countries);   

· to attract direct investment and tourism (such as the interest of the State of Utah in China); 
· to undertake, simply, foreign relations rather than pursue a foreign policy 

· to strengthen a human rights policy (for example, the state of Massachusetts wished to impose commercial sanctions on Burma, an action that was impeded by a Supreme Court decision in favor of the central government
)
· to promote their sanctuary-cities (that is, cities with their own policies on the  sheltering of immigrants).  

Fry pointed out that cooperation between different spheres of government can help avoid the problems that arise when some areas of competency and jurisdiction are “grey” areas. A good example of such cooperation is the agreement between Governor Arnold Schwarzenegger of California and Prime Minister Tony Blair of the United Kingdom with respect to the reduction of CO2 emissions under the Kyoto Protocol.  Another example is the implementation of regional trade agreements such as the Free Trade (FTA) and the North American Free Trade (NAFTA) agreements that include responsibilities for regional and municipal authorities. 

There are related questions to be considered.  Do the constituent units’ governments have the capacity to sign treaties with foreign governments?  There are two situations in which the Vienna Convention on the Law of Treaties (1969) approves of this happening:

· when the national state itself grants international capacity to its federative entities, and

· when other subjects of international law recognize constituent units’ international actions. 

The German case is relevant here. In its system, a national constitution defines areas of exclusive competence of its constituent units the länder, which must first be consulted when the federal government wishes to enter a treaty that will touch on the länder’s areas of competence.  Later on, the German constitution authorizes the länder to celebrate treaties within the scope of their jurisdiction and competence, with the consent of the central government. In contrast with the Belgian system, there are no homogeneous governmental coalitions between federal government and the länder governments, a fact that can cause tension.  In community affairs, the länder have the constitutional right to claim absolute autonomy in their dealings with the European Union, and may even in some cases represent the federal government in Brussels. 

Information-sharing is not always smooth. While Germany’s federal government describes what the länder can or cannot do, in many cases activity outside the country is not announced in advance to other central governments, as when Bavaria’s prime minister joined heads of state to discuss the issues of the Danube, without first informing the Austrian government of his intention to take part. 

Argentina presents another relevant case. In 1994, a constitutional reform conferred to the country’s provinces the power to celebrate international accords, within limits. For example, the treaty must not be incompatible with national foreign policy, it must not affect national credit, and the province must inform the national congress that the accord exists. 

In Australia, although there is no constitutional provision, the states consider that they can sign international accords and are active abroad in the areas of trade and tourism. 

As these case studies wound up, attention centred on an innovative institutional response to the tug-of-war between foreign policy and foreign relations. This is the formation of bilateral advisory committees between states and provinces and between the USA and Canada (such as the International Joint Commission in the Great Lakes basin), to discuss and reflect on trade and technical issues. Such initiatives have proven very useful.  

Céline Auclair, Forum vice president, asked about accords developed between Argentine provinces and Brazilian states. In response, Valeria Iglesias clarified that there are many constituent unit governments acting in the sphere of  provincial/state relations in the region. 

Denis Bédard mentioned the Québec government’s international relations policy, tabled in May 2006, which addresses the issue of sovereignty and acknowledges responsibility for security, economy and foreign aid are in the sphere of the central government.  Finally, Rudolf Hrbek reiterated that in many cases the German federal government has no knowledge of the international actions of the länder.

Legitimacy and accountability
How can federations guarantee that their central and constituent unit governments will be accountable to each other and the public when it comes to foreign policy?  To what extent, to what degree, does a central government’s recognition of para-diplomacy by constituent governments affect the legitimacy of the whole political system?

Christina Murray from South Africa analyzed these questions in the light of her own country’s situation and experience, starting with three main observations.

· The Supreme Court in South Africa is requiring more accountability in the area of foreign policy from the executive, moving away from a tradition of non-involvement with this theme. 

· Each one of the provinces is represented in the high chamber and both chambers have to approve treaties.

· The Supreme Court recently decided that a law should not go forward because there was no citizen participation in its approval process.  

As with foreign treaties, international aid is not subject to overt accountability provisions in South Africa, Murray explained. The South African federal government is seeking to exercise control over all donor funds, even when the money is granted to projects in specific provinces.  
There was a lively debate on these issues. Celine Auclair recalled the work done by regional offices of the foreign affairs ministry in Brazil, encouraging dialogue between the central government, states and municipalities. Noe Cornago pointed out the importance of debating such accountability issues, to remind people of the complexity of  society and to respect its diversity. Sadewo Joedo, representing Indonesia, said that from the perspective of East Asian countries, while the participation of provinces can ensure legitimacy, legitimacy also comes from economic performance, so people tend to choose development over democracy. 

Dr. Faiza Hassan Taha, the Sudan ambassador in Canada, argued that political stability should come first, and legitimacy and democracy will follow. Prof. André Lecours from Concordia University claimed that decentralizing foreign policy brings it closer to the people and gives it extra legitimacy. In a stable democracy, he continued, decentralization is fully compatible with democratic ideals provided debates take place. 

There are no easy answers to questions of legitimacy and accountability, which are generally considered subsidiary to the other themes.  

George Anderson closed the session by observing that on the topic of constitutional issues, constitutional arrangements are only the first step. With respect to intergovernmental relations, the opposition between formal and informal relations is the outstanding phenomenon. As for foreign policy and foreign relations, there is indeed a complex and evolving relationship between them. Finally, with regard to accountability, countries are struggling to develop procedures and rules that make their processes more effective because they are seen to be legitimate.  

The presentations and discussions at this meeting and the preceding country sessions reveal that the relationship between para-diplomacy and the international relations of federal countries continues to challenge everyone involved in the global dialogue on world federalism.   

�  Crosby v. National Foreign Trade Council, 2000
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