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The Forum of Federations is an independent organization that was initiated in Canada and is supported by
many countries and governments.

The Forum is concerned with the contribution federalism makes and can make to the maintenance and
construction of democratic societies and governments. It pursues this goal by

+ building international networks fostering the exchange of experience on federal governance,
+ enhancing mutual learning and understanding among practitioners of federalism and

+ disseminating knowledge and technical advice of interest to existing federations and of benefit to
countries seeking to introduce federal elements into their governance structures and constitutions.

The Forum of Federations

The name implies a meeting place for federal countries, where they can share and exchange ideas on matters of
common interest. And the Forum does play that role. But it plays that role as an international non-governmental
organization, which gives it the flexibility to work all over the world in a great variety of ways.

The Forum works with partners on the worldwide Global Dialogue project, a multi-year enterprise that is producing a
series of unparalleled resources on comparative federalism, covering themes such as constitutional origins, division of
powers and fiscal federalism. The Global Dialogue brings together scholars, researchers and seasoned practitioners. It
has a worldwide range of activities, building from country workshops to global conferences.

The Forum also works intensively in a select group of countries, in collaboration with local partner organizations.
Currently, these countries are India, Nigeria, Mexico and Brazil. The Forum has a vast international network of experts
and practitioners. In these country programs and others, the Forum brings this international expertise to bear on the
challenges each country confronts.

In countries where federalism could be part of a solution to conflicts between ethnic, religious and tribal groups, the
Forum also offers its expertise and services. It has significant resources for programs in Sudan and Iraq. It also has been
active in Sri Lanka and the Philippines.

The Forum also works with young practitioners and young academics in federal countries and elsewhere to help them
create a worldwide network to exchange information and ideas on federal systems, and, in co-operation with other
agencies and governments, to offer to youth opportunities for advancement in learning about federal practices and
federal countries.

And the Forum produces a number of high-quality publications and multimedia products, all directed at busy
practitioners and others, to make expertise and knowledge accessible and useful to a broad public worldwide.

Canada provided the impetus to get an organization such as the Forum off the ground. The Forum's inaugural world
conference was held in Canada, at Mont Tremblant, Quebec, in 1999. That first conference led to the founding of the
Forum as an ongoing institution, based in Ottawa. It also led to the International Conference of 2002, held in St. Gallen,
Switzerland with participants from even more countries. The International Conference on Federalism 2005 took place in
Brussels, Belgium, and the next conference will be hosted by India in New Delhi in 2007.

After the 2005 Conference, the Forum became even more international. Eight governments have now signed
agreements with the Forum and they sit on the Forum's Strategic Council, supporting Forum activities and providing
expertise. The governments of countries that have signed to support the Forum are Austria, Australia, Canada, India,
Nigeria, Switzerland, Mexico and Ethiopia.
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Tel.: (613) 244-3360 Fax: (613) 244-3372

Email: forum@forumfed.org

www.forumfed.org

Forum of Federations' Board of Directors: Arnold Koller, Chair (Switzerland); Rui de Britto Alvares Affonso (Brazil);
David Cameron (Canada); The Right Honourable A. Kim Campbell (Canada); Alex Ekwueme (Nigeria); Clarence Thomas
(Manny) Jules (Canada); Teresa de Madero (Mexico); S. Lakshminarayanan (India); Wolf Linder (Switzerland); Wolf
Okresek (Austria); Gil Rémillard (Canada); Ronald Watts (Canada); Roger Wilkins (Australia); Michael Zorbas (Australia).



Forum

Federations

What's new in federalism worldwide

Vol. 5, No. 2 / March/April 2006

Cover story: Can Sharia law work in a multi-religious federation?

A Sharia court in Sokoto, Nigeria hears an appeal of a death sentence
upon Safiyah Hussaini, a Muslim mother convicted of adultery, in
March 2002. She was acquitted by the court, which found there was
insufficient evidence for conviction.
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From the Editor

This edition of Federations contains a wide
range of compelling articles meant to
engage and inform you about a variety of
vital issues in 13 nations that are either
outright federations or that have federal
attributes. This expanded edition contains
offerings on more than half of the 25
countries of the globe that are federal in
nature.

We have three articles about African
nations. There is an analysis of Sudan and
why federalism is not making rapid inroads
in that troubled nation. The piece was penned by Shawn
Houlihan, the Forum'’s program director for Africa. Our story
on municipal elections in South Africa examines the financing
and role of cities in the post-apartheid era. It was done by
Donwald Pressly, a writer for the Mail and Guardian in Cape
Town.

Our cover story about Sharia law in Nigeria was written by a
Lagos-based journalist who writes for Tell, the country’s
leading weekly news magazine. The journalist, Betty Abah, is
now in Denver writing for the Rocky Mountain News on a six-
month fellowship with the Alfred Friendly press fellowships.
(For you movie enthusiasts, American actor George Clooney
recently played the role of CBS producer (Alfred) Fred Friendly
in the film Good Night and Good Luck, about television news in
the U.S. in the 1950s.)

In Asia, we have three offerings: one about a long-simmering
conflict in the Indian state of Nagaland, by Rupak
Chattopadhyay, the Forum’s program manager for Asia and
the Pacific; the second is an update on the situation in Sri
Lanka, where prospects for peace seem to have been dashed
again, by Rohan Edrisinha of the Colombo-based Centre for
Policy Alternatives. In our third Asian piece, Damien
Kingsbury, a political studies professor at Australia’s Deakin
University, looks at whether an impending pact between
Indonesia and Aceh means federalism by another name.

As for Europe we have articles on Austria, Germany, and
Switzerland, mature democracies that are fine-tuning the
effectiveness of their federal structures. Those stories come
from Melanie Sully, a professor at the Diplomatic Institute in
Vienna; Hartmut Kiihne, the political correspondent for the

A publication of the Forum of Federations
700-325 Dalhousie, Ottawa, Ontario KIN 7G2 Canada

A group of prominent Iragis visit the Forum.
Story on page 29.

Rheinischer Merkur in Berlin, and Canisius
Braun of the Conference of Cantonal
Governments in Berne. Also from Europe
is a piece on Bosnia, 10 years after the
Dayton Accord, by a former Bosnian
ambassador, Vjekoslav Domljan. Finally
from Spain, journalist John Barrass of
Radio Free Barcelona delves into how
much more power the increasingly
autonomous community of Catalonia is
likely to claim from Spain.

From the Americas, John Milgrim of the
Ottaway News Service, based in Albany, New York, takes us on
a tour of the patchwork quilt health care plan that Americans
seem condemned to huddle under, and Jeffrey Simpson, a
longtime political columnist with the Toronto Globe and Mail,
serves up a penetrating analysis of the new Conservative
government voted into power in Canada. From Brazil, Gilberto
Rodrigues, a professor with the Catholic University of Sao
Paulo, describes the workings of a new law dealing with Public
Consortiums that enables the sharing of public service delivery
among various tiers of government. This innovation has been
trumpeted as an important instrument for improved
intergovernmental relations within Brazil.

On Iraq, the undersigned accompanied and wrote about a
group of prominent Iragis on the Canadian leg of their
intensive study tour of Canada and Switzerland, where they
came to learn about the intricacies of federalism in two stable
and long-standing federal states.

You will note that this issue contains 32 pages instead of the
usual 24. We have increased the number of pages per issue by
eight, but will cut back to three issues per year from four. You
the reader will receive a few more articles over the next year
and the Forum will save on mailing and distribution costs.

We are also asking you about the magazine, what you like and
what you would like to see improved. We ask you to take a few
short minutes to answer the survey questions at the back of the
magazine and to complete the survey by going to
www.forumfed.org, by mail or fax your reply to us at
613-244-3372. If you also receive the survey by e-mail, simpl
reply by using the web link provided in the questionnaire. @5

Rod Macdonell
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Nigeria faces conflict

Can Sharia law work in a
multi-religious federation?

If elected local authorities in a federal country introduce
and try to enforce Sharia law, what should the central
government do?

That is the thorny question that Nigeria has struggled with
for the past six years. It's a complex question, because
Sharia criminal codes adopted by 12 of the 36 Nigerian
states have penalties that can only be applied to Muslims.
This has not prevented some states from banning the
drinking of alcohol by everyone, with the Sharia penalties
only imposed on Muslim citizens guilty of the offence.

In February, the Government of Nigeria issued a terse
directive banning the Hisbah Group in Kano, a Muslim-
dominated state in the northern part of the country. The
group, founded more than one year ago, functions as a
Sharia law police and is responsible for implementing the
Islamic Sharia law in Kano State. The reason for the ban,
according to Frank Nweke, Nigeria’s information minister,
was that the “establishment of Hisbah contravenes Sect.
214, subsection 1 of the Nigerian Constitution, 1999.” That
section prohibits the establishment of state police. Nweke
claimed Kano governor Ibrahim Shekarau was “seeking the
funding of foreign (Islamic) countries for the training of
10, 000 jihadists in the area of intelligence and practice of
jihad.”

Shekarau denied this allegation and sued the federal
government to challenge the ban. The case is still pending.
In the meantime, Hisbah remains banned in Kano state.
This is the single legal confrontation between a northern,
predominantly Muslim state, and the Nigerian federal
government over the contentious issue of the Islamic legal
code. The ban is the only measure taken by the Federal
Government since the issue of states adopting Sharia law
first flared up in January 2000 in the northern state of
Zamfara.

Sharia poses complex problems for Nigeria, a multi-cultural
federation of 140 million people and the most populous
country in sub-Saharan Africa. Nigeria has a history of
violent confrontation between Christians and Muslims,
each of which account for nearly half the population.

The first modern-day introduction of the Sharia criminal
code in a Nigerian state took place on Oct. 27, 1999, when
Ahmed Sani, the governor of Zamfara, adopted the law in

Betty Abah is a Nigerian journalist and feature writer with Tell
Magazine, the country’s highest circulation weekly. Ms Abah

recently began a six-month fellowship in the U.S. with the Alfred
Friendly Press Fellowships where she is focusing on health issues.
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BY BETTY ABAH

an elaborate ceremony that
attracted personalities from various
Islamic countries including Libya’s
Moammar Gadhafi. The governor
justified the imposition of Sharia
saying it would bring about higher
moral conduct in Zamfara. “There
will be no stealing or corruption
and people’s mental and spiritual
well-being is going to be
encouraged.”
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Nigeria’s President

Olesegun Obasanjo
Sharia law is based on the Koran

and the Hadith (a narration about

Mohammed's life and what he approved). There are nearly
50 countries with a majority of Muslims — including five
federal countries: Malaysia, Indonesia, Pakistan, United
Arab Emirates and Comoros. In addition, there are two
countries with a majority Muslim population that are in
transition to federalism: Sudan and Iraq. But full Sharia law
is only enforced in a few. The most controversial parts of
Sharia law are the punishments attached to the so-called
Hadd offences, which include unlawful sexual intercourse
(outside marriage), drinking alcohol, theft and highway
robbery. The Hadd offences can carry such penalties as
flogging, cutting off a hand, or stoning to death.

In Kano state, to avoid so-called immorality, a law was
passed to prohibit opposite sexes from travelling in the
same vehicle, but enforcement has been much resisted by
the populace. The operators of commercial motorcycles, the
most popular means of transportation in Nigeria, are
banned from carrying female passengers in Kano. And
couples checking into hotels must swear on the Koran as
well as providing evidence that they are married.

Sharia and the Nigerian federation

The Nigerian Constitution is unequivocal on the matter of
state religion. Sect. 10 states: “The government of the
Federation or of a state shall not adopt any religion as state
religion.”

Sect. 38 (subsection 1) adds; “every person shall be entitled
to freedom of thought, conscience and religion including
freedom to change his religion and belief...”

But advocates of Sharia claim that the justification for
Sharia law is found in Sect.32(12) of the Constitution, which
states that: “Subject as otherwise provided by this
constitution, a person shall not be convicted of a criminal
offence unless that offence is defined and the penalty

Vol. 5, No. 2, March/April 2006
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therefore is prescribed in a written law, and ... an act of the
National Assembly or a law of a state...”

The Muslim states point to the words “law of a state” and
say that terminology provides the legal underpinning for
Sharia law. It is legal, they claim, because it is subordinate
legislation, duly enacted by a sub-national state
government, acting within its designated powers. In
introducing the Islamic law, the governors have claimed
that Sharia laws had always been part of the Muslim faith
in Northern Nigeria. Northern Nigeria became
predominantly Islamic in 1804 as a result of the influence of
Othman Dan Fodio, a Fulani jihadist from the Islamic state
of Sokoto. Southern Nigeria, where British influence began
after 1814, developed into a region that is largely Christian.
Modern Nigeria had its origins in 1914, when northern and
southern Nigeria were joined by the British.

Sharia called a threat to unity of federation

But many claim that Sharia is a threat to the unity and
integrity of the Nigerian federation. At the height of the
Sharia controversy in 2000, then justice minister, Kanu
Agabi, stated: “Any court which imposes discriminatory
punishment is deliberately flouting the constitution ... the
stability, unity and integrity of the nation are threatened by
such action.”

Although the spread of Sharia in Nigeria is linked to an
increased devoutness of the followers of Islam, it was
claimed that it was spurred along by some eminent
politicians, businessmen, ex-military officers as well as two
former heads of state. These last two had been sidelined by
the regime of President Olusegun Obasanjo, who was first
elected to office in 1999. Besides carrying out a massive
retirement of military personnel when he took office,
Obasanjo embarked on an anti-corruption campaign,
thereby stepping on powerful toes.

Obasanjo was unusually sanguine in his reaction to the
Sharia controversy.

“There is no big deal about the adoption of the Sharia by
the Zamfara State Government as the legal system is not
new to Nigerians especially those in the North. People have
their way of doing things but I do not think it will last.”
What was clear to many is that Obasanjo had received
strong electoral support from the Muslim North, and
needed to proceed tactfully to maintain the loyalty of those
Northern-based voters. There was the 2003 re-election bid
ahead. So from 1999 when the controversy erupted, until
the 2003 general elections, the president remained a most
accommodating figure.

The application of the Sharia criminal code in Nigeria has
sparked headlines because of the severity of the sanctions
against transgressors:

* In 2000, a peasant man had his left hand amputated for
cow theft in Zamfara State.

e In 2000, a firewood seller in Zamfara also lost his wrist
for stealing two bicycles.
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¢ In September 2001, a teenage single mother, Bariya, was
given a sentence of 180 lashes, having been found guilty
of fornication by a Sharia court.

e In October 2001, a 30-year-old pregnant woman was
sentenced to death by stoning for alleged adultery. The
man responsible, her cousin whom she claimed had
raped her, was set free for lack of evidence. In the end
the woman appealed and was acquitted on the ground
that the alleged act of adultery had taken place before
Sharia law was implemented in the state.

¢ In March, 2002, a woman in Katsina in northern Nigeria
was sentenced to death for adultery. The sentence was
delayed for two years until she had finished breast-
feeding her infant. She too was eventually acquitted on
appeal.

¢ In May, 2002, a man, Sarimu Mohammed, 50, was
sentenced to be stoned to death by a court in Jigawa for
raping a nine-year-old girl. On appeal to a higher Sharia
court, his conviction was overturned on the grounds of
insanity in 2003.

¢ In Bauchi State in 2002, Adama Unusua, 19, was
sentenced to 100 lashes by a Bauchi court for engaging in
sexual intercourse with her fiancé. She was pregnant at
the time of the trial.

Violence also accompanied the Sharia controversy in
Nigeria. For instance, Kaduna State, the hotbed of political
and religious agitation in the North, became a theatre of
conflict in 2000. Christians, who have a large population in
the state, protested moves by the state House of Assembly
to introduce the Sharia Criminal Code in the state in
February of that year. That protest met stiff resistance from
Muslim faithful. The result was a three-day bloodbath from
February 21 to 23.

Shortly after, it was the turn of Bauchi State, where Muslim
and Christian faithful again clashed following another
attempt by the state government to introduce Sharia.

President Obsanjo calls meeting of Council of State

Spurred into action, President Obasanjo hurriedly called for
a meeting of the Council of State, a government national
forum consisting of the Federal executive arm, the
governors, former presidents and heads of states as well as
security chiefs. It was agreed that the Sharia implementation
be suspended and that all the states should return to the
status quo, namely the penal code that had been part of the
constitution. But that proved to be a temporary measure. It
was shortly thereafter that the rest of the 12 states went on
to declare that Sharia was the law of the land.

As predicted, the Sharia heat appears to have diffused with
time in most of the North, except the last upheaval in Kano.
But the underlying differences can be traced back to the
different histories of northern and southern Nigeria and
that fateful year, 1914, when northern and southern Nigeria
were joined by the British. Some conflicts take generations
to resolve. ©)
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“Grand Coalition” makes change possible

Germany on the brink
of federal reform

Update: On March 10, the Premiers of most of the 16
German Lander were ready to reform their country’s federal
system. Speaking in the Bundesrat, Germany’s upper house,
Berlin Mayor Klaus Wowereit of the Social Democratic
Party spoke in favour of the reform, warning against
“refighting old battles.” The Premiers of all the Linder ruled
by the two coalition partners — Christian Democrats and
Social Democrats — were in favour of the reform. While the
reform is deemed likely to meet the necessary two-thirds
majority of the Bundesrat, the chances are lower of it
passing the Bundestag. If all members of the governing
coalition in the Bundestag voted in favour, it would pass. On
a free vote, the chances are considered much smaller. The
reform proposal would give the Linder greater powers in
exchange for their giving up their right to block federal
legislation.

“It's best not to watch how laws and sausages are made,”
said Chancellor Otto von Bismarck. The founder of the
German Empire knew whereof he spoke. For the “Iron
Chancellor” not only understood both politics and
economics, but also owned an estate in Pomerania where
he presumably turned out sausages in quantity.

Today — just like their great-grandparents — Germans shy
away from the sausage factory of politics. They really
dislike politicians. Many politicians are even making
speeches about a crisis in the German political system.
Germans are expressing an “annoyance with politics.” They
don’t understand their political system any more, and have
no faith in it to solve everyday problems.

There are many reasons for this ennui. The economy is
lagging, the country is in debt, and unemployment is
growing. In short, the politicians are unable to solve the
problems facing their constituents. But in Germany —
unlike the rest of the West — there is a feeling that these
problems may have something to do with the German
federal system.

Federal legislation often blocked

One quote says it all. The Sachverstindigenrat zur
Begqutachtung der Gesamtwirtschaftlichen Entwicklung, a group
of economics professors, wrote: “the practical structure of
federalism creates a great or perhaps the greatest obstacle
for the implementation of basic reforms.” The diagnosis is
obvious. The federal government and the 16 Lander block

Hartmut Kiihne studied law in Heidelberg and Geneva. He
worked with the Senate of Berlin and was the Berlin bureau
chief of the weekly Rheinischer Merkur. He is now the
political correspondent of that paper. He is the author of
Auslaufmodell Foderalismus? (“A model for a federal
takeoff?”), Olzog Verlag, 2004.
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each other’s actions and
the entire political process
moves agonizingly slowly.
The most obvious example
is the blockades that both
houses of the federal
legislature, the Bundestag
and the Bundesrat, have
erected against each other.

German Chancellor Angela Merkel
and Vice-Chancellor Franz
Muentefering.

There are other problems,
such as the slow-moving
coordination between the
federal government and
the Lander. Former Education Minister Edelgard Bulmahn
complained about the chaos created by putting conditions
on everything: “The 16 Linder ministers, the federal
education minister and the Science Council should not be
the ones to debate how the roofs of university buildings are
to be supported.”

This problem has been around for a long time, and it says
something about how difficult it is to reform the German
political process that only now is a solution being sought.
At the end of 2003, a Commission for the Federal Political
System — called “Kombo” by insiders — was created. The
Kombo is composed of 16 governors of the Linder, plus the
same number of members of the Bundestag in addition to
federal ministers. Two political heavyweights led the
negotiations, Edmund Stoiber, the governor of Bavaria and
President of the Christian Social Union, and Franz
Muntefering, leader of the Social Democratic Party in the
Bundestag. But in the end it was all in vain. Sure, the
Commission came very close to a compromise in December
2004, but in the area of education policy there were
insurmountable obstacles between the centrists and the
proponents of more rights for the Linder. And there was
conflict among the political camps of the right and the left.

Left and right unite

This all changed in November 2005, when Germany came
under the rule of the so-called Grand Coalition under
Chancellor Angela Merkel, a Christian Democrat. The
Christian Democratic Union and Christian Social Union
(who together form a large conservative party) plus the
Social Democrats are partners in the government. The old
antagonism between left and right is gone. And there is
more. The new government badly needs a success story. On
the uneven terrain of economics and social policy it is
difficult for the heterogeneous coalition to unite. The
situation is different when it comes to federalism. This issue
is less contested by the two coalition partners and this is
where the new government will show its ability to negotiate.

| s
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The Christian Democrats
and the Social Democrats
came to an agreement last
November to proceed
resolutely with the reform
of federalism. The Grand
Coalition busied itself with
this topic once again at the
end of February. They
want to transform the
coalition agreement into a
binding law. That
transformation is expected
to take place by this summer. By then the Basic Law (the
German constitution) must also be amended. It will take
somewhat more political power for this new government to
succeed in this undertaking. And the Chancellor will need
to pay strong attention to this project. Until now Angela
Merkel has appeared timid about reforming federalism.

German Chancellor Angela Merkel
and Bavarian government leader
Edmund Stoiber.

Which cure for what ails German federalism?

What's it all about, exactly? What ails the German federal
system and what medicine does the government want to
prescribe for the patient? Or rather, what surgery is
necessary? Let’s look at the symptoms first:

First is the antagonism between the Bundestag and the
Bundesrat. The Bundesrat is the strongest federal upper
house in the world that is named by its subnational units.
In it there are no members elected specifically for the
chamber by their own constituent units, as is the case in the
US Senate. Instead, in the Bundesrat, it’s the governments of
the Linder that have a certain number of votes. It is not
individuals who are members of the Bundesrat, it is
governments. That is also the case in the council of the
European Union. There, the most populous member state in
the EU, Germany, has more votes than, for example, Malta
or Luxemburg. In the Bundesrat, Bavaria has six votes, and
each of the smallest Linder, such as Hamburg or Bremen,
has three.

And that’s not the only peculiarity. The Bundesrat has
considerable power — something else that differentiates it
constitutionally from the second chamber in other federal
countries. The Bundesrat holds veto power over 60 per cent
of all federal laws. That veto covers almost all tax laws. In
short, governors of the Linder can block the federal
government when it comes to money matters or when it
concerns their own governments. That means that nothing
moves unless the Bundestag and the Bundesrat agree.

The Ldnder versus Berlin

This creates another problem. Majorities of different parties
or different coalitions usually rule in both houses of the
legislature. It has been 57 years since the Basic Law came
into operation. For 37 of those years, the opposition party
in the Bundestag had a majority in the Bundesrat. That
hinders the federal government’s ability to make decisions.
The government certainly has a majority in the Bundestag
— otherwise it would not have come to power. But the
government can’t get past the Bundesrat. Political scientist
Franz Walter of Gottingen attributes this to what he calls
the “politics of the veto”. The powers held by the Bundesrat
make speedy governance — and speedy reactions —
impossible. Compromises are required. Citizens no longer
know who is responsible for what.
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There is another symptom: over the years, the Linder have
been progressively drained of their powers. Not in the
Bundesrat, obviously. But to exercise power in the second
chamber, the Linder governments must co-operate at the
federal level.

Another question is how much power do the Linder have
at their own level. The answer is they do not have that
much. They pass regulations governing universities and
schools, and even administer the police. But there the
power of the Linder stops. They can’t levy any taxes of
their own. They can’t decide how much their civil servants
will earn and they have no authority over civil or criminal
law. And to make matters worse, Berlin intervenes even in
the core areas of the Linder, such as in education. The
federal government promotes, for example, the building of
schools in which children will also be cared for in the
afternoons. Such schools used to be scarce in Germany.
And Berlin gives money to universities that excel. The
federal government does not have jurisdiction over either
of these fields, but the Linder accept this interference as
long as they get a cheque from the federal government for
each project in which the federal authorities are interfering.
There is an old German saying: “Money never stinks.” The
result is that the poorer Linder are financially dependent
on the federal government. Saarland, Bremen and the
Land of Berlin could not survive without transfers from
the federal government. They have more or less slipped
into the status of administrative provinces.

More powers for the Linder?

That is exactly what will change if everything goes
according to the plan of the Grand Coalition. It wants to
strengthen the rights of the Linder. They will be able to pay
their own civil servants in the future — an expenditure that
makes up about 40 per cent of their budgets. Also, the
federal government will more or less withdraw from the
field of education.

What will the Linder give up in return? They will renounce
a large amount of their veto rights on legislation in the
Bundesrat. Experts hope that only 35 to 40 per cent of
federal laws will be able to be stopped by the Linder
governments. But the new rules are so vague that it is
unclear whether the Bundesrat will give up as much power
as many hope it will. However, the comprehensive reform
of the federal system in Germany has begun. This could
have the effect of getting things moving again in Germany.
For that alone, the Grand Coalition would have been
worthwhile.

Now, after both big parties have united in the Grand
Coalition, the lobbyists are issuing their demands. The civil
servants are preparing to defend themselves against the
reality that in the future, Berlin will no longer decide how
much they will earn. Rich Linder will be able to avoid this
battle. As a result, teachers are warning that soon there
will be a great gap between a school in Hamburg and a
school in Munich. This could prove problematic as many
Germans want the same standard of living everywhere in
the country, as it is stated in one phrase of the constitution.
Instead of competition among the Linder many want
uniform regulations that apply everywhere. But only a
federal country offers to its citizens the luxury of allowing
for even small decisions to be made at the grassroots level.
That fact does not appear to be clear to many Germans —
and for that reason German federalism will certainly
remain a work in progress. @)
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Chancellor Schiissel’s challenge
How to revive the spirit of
the EU in Austria

Austria’s presidency of the European Union started less
than favourably — with an EU constitution many said was
“dead”. The Austrian legislature, the Nationalrat, had
ratified the Treaty on a Constitution for Europe in May 2005
and the second chamber, the Bundesrat, followed soon after.
But just days later, the voters of France and the
Netherlands, both founding members of the EU, rejected
the Constitution in referenda. This double rejection plunged
Europe into confusion and uncertainty (see Federations Vol.
5 No. 1, “Europe’s rude awakening from a federalist
dream,” by Philip Stephens). The EU was in uncharted
waters and experts disagreed on what to do next.

Austrian Chancellor Wolfgang Schiissel
announced “the constitution is not dead, i
since the ratification process is still \
underway.” Technically this was true, and in -,
February 2006, during the Austrian
presidency, the Belgian parliament ratified
the Treaty. But the peoples of Europe

seemed less than convinced. Before EU Austrian
accession in a referendum in 1994, Austrian  Chancellor
voters had given the government a massive ~ Wolfgang
two-thirds majority for joining Europe. In Schiissel

the election to the European Parliament ten
years later, only 42 percent of voters even bothered to go to
the polls.

Austrian skeptics

A Eurobarometer poll of the European Commission
published at the beginning of 2006 showed that Austria has
become one of the most Euro-sceptic countries in the Union,
rivalling even Britons. Only 20 per cent of Austrians
support Turkish membership in the EU. Of all the federal
states, Salzburg is the most proud to be seen as part of
Europe. The poll showed that Austrians are especially
disturbed by unemployment, wastefulness in the EU and
crime often attributed to the recent enlargement of the EU
to 25 members. In March 2006 the radical right Freedom
Party (FPO) began a petition campaign against the
admission of Turkey into the European Union.

The Austrian State Secretary for Foreign Affairs, Hans
Winkler, said the EU presidency should not act as the
Constitution’s forensic scientist, but admitted it was
necessary to win back the confidence of Europe’s citizens.
At a “Sound of Europe” conference in Salzburg to mark the
250th anniversary of Mozart’s birth, Austrian Chancellor

Melanie A. Sully is a Professor at the Diplomatic Academy in
Vienna and the author of “The New Politics of Tony Blair” and “The
Haider Phenomenon”.
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Wolfgang Schiissel proclaimed that Europeans did not
know enough about each other and somehow saw each
other as “foreigners.”

Europe Day

As a way of overcoming this apparent disinterest or even
hostility to Europe among Austrians, the Austrian
parliament changed its rules of procedure in 2005 to allow
for so-called “Europe Debates.” Each parliamentary group
could propose a topic for discussion within the framework of
this debate dedicated exclusively to EU issues. Also, at the
beginning of each EU presidency there is the opportunity for
members of the Austrian parliament to debate the proposed
work program set out by the EU presidency.

The first attempt at such a session of the Austrian
parliament took place in September 2005 and was televised
live for eight hours. Parliamentarians said that far from
stimulating interest in EU affairs, it was met with apathy.

Anti-Europeanism

Although Austrians are less than enthusiastic about the
European project, they were nevertheless shocked by the
strength of anti-European feeling in the Middle East and
Asia following the publication in Denmark of the
controversial cartoons depicting the prophet Mohammed.

Scenes of violence and attempts to storm the Austrian
embassy in Tehran showed that Austria was looked upon
as a symbol of Europe during its presidency. Austria
appealed for restraint defending freedom of speech but
urging tolerance and respect for religious beliefs. The
reaction to the caricatures left many wondering what to do
when there is a clash between freedom of expression and
respect for religion — both core European values. This in
turn raises more questions than answers since EU countries
are split on the question of Turkish membership in the EU
and the implications of absorbing a large non-Christian
country.

The Next Waltz

In July, Finland takes over the EU presidency and with it
the debate on the Constitution. In Helsinki the diagnosis on
the European Constitution varies. While some have written
the whole thing off, others see a glimmer of hope.

European integration started in 1945, in part to counter the
domination of Europe by superpowers. Today Europe is
struggling to speak with one voice in the world —
endeavouring to speak in a voice that echoes all its peoples,
member states and regions. @
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The Sri Lankan peace process

Hopes are dwindling that
calm will be restored

The period since Sri Lanka’s presidential election of
November 2005 has been a chaotic one for the country’s
peace process.

Events have been so violent that many fear resumption of
the conflict that plagued this country for more than two
decades. Hopes are dwindling that the fragile ceasefire will
hold at least for another month. Enormous challenges
remain if the ceasefire is to survive and if effective peace
negotiations are to occur.

Those fears were heightened in late April K1 1
when a suicide bomber killed eight people 1
in a military compound and seriously .
injured the head of the Sri Lankan army,

Lt Gen Sarath Fonseka. The bombing, 1
which had the markings of an attack by 4} [
the LTTE (Liberation Tigers of Tamil
Eelam), came on the heels of the killing of
two Sinhalese in Sri Lanka’s north,
coupled with the slaying of two suspected
Tamil rebels in Batticaloa, in the east.

In better times: Former Sri Lankan
government chief negotiator G.L. Peiris
() and Liberation Tigers chief negotiator
Anton Balasingham at peace talks in
Bangkok in 2002.

The new Sri Lankan President, Mahinda
Rajapakse, was narrowly elected to power
last November largely due to his alliance
with two hard-line Sinhala nationalist parties, the JVP
(Janatha Vimukthi Peramuna) and the JHU (Jathika Hela
Urumaya). Rajapakse was unsure of the full support of his
own political party, the SLFP (Sri Lanka Freedom Party)
which remained under the leadership of Chandrika
Kumaratunga, whose support for Rajapakse was lukewarm
to say the least.

Rajapakse depended on the two smaller nationalist parties
— the JVP and the JHU — for organizational support. The
two parties in return demanded that several commitments
be incorporated into the Rajapakse election manifesto. These
included a claim that the Ceasefire Agreement signed by
former Prime Minister Ranil Wickremasinghe and Velupillai
Prabhakaran, leader of the rebel LTTE was unconstitutional;
a promise to end Norwegian facilitation of the peace
process; and a commitment that any negotiated settlement
to the island’s ethnic conflict had to be within the
framework of maximum devolution within a unitary state.

The last claim, in conjunction with statements made by
Rajapakse following the election, contradicts the

BY ROHAN EDRISINHA

commitment by the LTTE and the government to explore
the possibilities of a federal structure within a united Sri
Lanka, arrived at during the third round of the Oslo peace
talks in 2002 under the previous government in Sri Lanka.

New President opposed peace initiative

The Rajapakse campaign for the November 2005
Presidential election was severely critical of rival

Wickremasinghe’s peace initiative of 2002
and 2003 which it said was one of
appeasement of the LTTE. Many members
of the island’s majority community, the
Sinhalese, and the third largest
community, the Muslims, seemed to share
the Rajapakse critique of the
Wickremasinghe peace process and
Rajapakse’s opposition to federalism. In a
surprise move, the LTTE intimidated and
prevented a large number of Tamils from
voting in the north and east of the country,
thereby helping Rajapakse, the hawk, to
defeat Wickremasinghe, the dove.

Within a couple of weeks of the election

however, the situation became tense as violence erupted in
various parts of the north and east. There were several
LTTE attacks on government security forces and
assassinations of political leaders from rival Tamil political
groups. As the violence increased, some Tamils in the north
and east who feared a resumption of open hostilities fled to
southern India, a development not seen for many years.

In the third week of January, a flurry of diplomatic activity
bore fruit. First came the visit to Sri Lanka of Erik Solheim,
the Norwegian Minister of International Development.
Also, other countries such as India and Japan, as well as the
EU applied considerable pressure on both sides to agree to
talk in order to avert a resumption of open hostilities.
Finally, Geneva was agreed upon as the venue. However,
the agenda for the talks was to be very narrow and specific,
focused on the implementation of the ceasefire agreement
rather than on the larger issues central to the conflict.

Talks in Geneva bog down

The talks in Geneva on February 22 and 23 highlighted the

gap between the two sides even on the narrow issue of the

Rohan Edrisinha is Head of the Legal Unit of the Centre for Policy
Alternatives in Colombo, Sri Lanka.
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Public consortiums in Brazil

New law stimulates federal
cooperation

BY GILBERTO MARCOS ANTONIO RODRIGUES

They began as experiments in co-operation among
Brazilian cities, to pool resources and build a hospital, or
to provide drinking water and prevent floods in
municipalities along the same river. By the time they were
established in federal law in 2005, these bodies, called
consdrcios puiblicos or public consortiums, were the talk of
the country. Some even won public management and
citizenship awards from the influential Getulio Vargas
Foundation in Sdo Paulo.

Brazil’s new law on the consdrcios piiblicos took the
concept far beyond co-operation among a few cities. The
law has been trumpeted as an important instrument of
intergovernmental relations between the union or central
government, the states, the municipalities and the Federal
District for the formulation and execution of public policy
in Brazil.

Indeed, it is expected that the law on public consortiums,
passed on April 6, 2005, will enable the saving of
substantial sums of money, enhance the state of
cooperative federalism and contribute to the improved
governance of the country. The law on public consortiums
is a form of intergovernmental agreement, which aims to
promote the common interest of various jurisdictions in
Brazil.

Some say that the most successful experiences of
consorcios were begun by municipalities in the area of
public health:

¢ 12 municipalities (pop.150,000) in the State of Goids
combined in 1998 to train health managers;

¢ 11 municipalities (pop. 163,000) in the State of Mato
Grosso began offering a common service of lab
testing in 1996;

* 29 municipalities (pop. 254,000) in the State of
Parana began offering lab testing, emergency
assistance and basic medicines in 1993;

* 7 municipalities (pop. 82,000) in the State of Sdo
Paulo began offering mental health assistance and
prescription medicine in 1986.

Gilberto Marcos Antonio Rodrigues holds a PhD in
International Relations and is an attorney, professor for the
Masters Degree Program in Law and coordinator of a research
project on federalism, local power and paradiplomacy at the
Catholic University of Santos , in the State of Sdo Paulo, Brazil.
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Since the approval
of the law on
consortiums, a
number of
innovative proposals
have emerged for
inter-municipal
public consortiums.
For instance, in June
2005 Niteroi and
other cities from the
Fluminense region
of Rio de Janeiro
signed a letter of intent for the formation of a public
consortium for environmental administration.

Brazilian President Luis Ignacio Lula da
Silva and his chief of staff Dilma Rousseff
in Brasilia.

Another example of a promising inter-municipal
consortium is one between the cities of Cubatao, Guaruja
and Santos in the coastal region of Sdo Paulo. The cities
signed a letter of intent in August 2005, for the economic
and environmental development of the Port of Santos -
the largest in South America and main route for foreign
trade in Brazil.

Under the first Federal Constitution of the Republic of
1891, there were provisions for consortiums between
municipalities and between states, but at that time they
were considered private contracts. This provision was
maintained under subsequent constitutions without any
evolution. However, since the enactment of the Federal
Constitution of 1988, federal status was conferred upon
municipalities and the federal district, inaugurating three-
way federalism in Brazil.

The framework for this new legislation came in 1990 with
a law that created the Universal Health System. It
authorized municipalities to build consortiums in order to
jointly develop actions and provide health services. In
fact, following the enactment of the law, public
consortiums between municipalities in the area of health
care have been more numerous and have contributed
towards intensifying the growing culture of federal
cooperation in the country.

Indeed, during this period, a group of seven
municipalities from the South-East region of Sdo Paulo,
one of the most urbanized and densely populated of the
country, became a virtual laboratory of public policy
consortiums.

The increase in the practice of use of consortiums in the
1990s followed a wave of decentralization during that
period. This resulted in a Constitutional Amendment to

| o
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the 1988 Constitution, establishing the possibility for
public consortiums involving all entities at the federal
level and the administration associated with public
services between them.

The Brazilian Institute of Geography and Statistics, in a
2003 report on the profile of Brazilian municipalities,
stated that there were 1,969 health-related public
consortiums, 669 for the purchase or use of equipment,
241 in the field of education, 64 housing-related
consortiums; 161 relating to sewer systems, 87 water
treatment systems, 216 for the disposal of solid waste and
88 involved in data processing.

The way the law on public consortiums works, the union,
the 26 states, plus the Federal District and the 5,561
municipalities can be part of a consortium under
horizontal or vertical arrangements, under the following
possible combinations: municipalities with municipalities;
states with states; states with a Federal District;
municipalities with a Federal District; states with
municipalities; states with Federal District with
municipalities; union with states; union with a Federal
District; union with states and a Municipality; and union
with states with the Federal District and with
municipalities.

Only municipalities within the same State can join in a
consortium. In other words, consortiums between
municipalities of different states are not allowed, except if
located on the border between states. President Lula
explained that this is to avoid any disruption in the
“federal peace,” preventing the interference of a state in
the municipal affairs of another state. Thus, public
consortiums have been designed as instruments of
neighbourly cooperation, but not instruments of trans-

territorial cooperation — and this in order to avoid conflict
and internal fragmentation.

The negotiation process for the formation of a public
consortium usually entails the signing of a letter of intent
that records the political will of the parties to constitute
the consortium. What it boils down to is creating a
synergy between the federal entities at different
government levels, to rationalize and economize
resources.

The government of President Lula stated that public
consortiums is an essential instrument within the
framework of “Federative Rearrangement,” which is
composed of a joint set of initiatives aimed at developing
new concepts of occupation and development of the
Brazilian territory.

However, although the public consortiums can be useful
and efficient instruments to resolve specific problems,
care need be taken that they not become a fourth level of
government. Peter Spink, titular professor at the Getulio
Vargas Foundation in Sdo Paulo, called them “very
competent inter-organizational political and technical
arrangements for co-ordination,” but added that public
consortiums have “very little added opportunities of
deliberative democracy.” Not every consortium lacks
citizen and civil society involvement, but there is no
institutionalized or built-in place for them.

It is too early to assess the full impact of the public
consortiums, but they are expected to bring about
significant outcomes in public administration, the
economy, environment, and health care services and may
well generate practices of interest to the international
community. &)

Continued from page 8
Sri Lankan negotiations stalled

ceasefire agreement. The government wanted to amend the
agreement but the LTTE said no.

One of the difficult issues that surfaced at the talks was that
of Colonel Karuna (the nom de guerre of Vinayagamoorthi
Muralitharan), the LTTE renegade who, with his followers,
have challenged the LTTE particularly in the east, thereby
weakening the LTTE’s military strength in the area. Karuna
is a former member of the LTTE negotiation team and one
of its most renowned military leaders. The government
argued that the ceasefire agreement contemplated
disarming paramilitary groups in existence at the time the
agreement was adopted, and therefore did not apply to the
Karuna breakaway group. The LTTE insisted that it did.
The statement issued by the Norwegian facilitators at the
end of the Geneva talks said that only members of the
government security forces would be allowed to carry
weapons and engage in security operations in government
controlled areas. This does not resolve the issue of the
Karuna forces, whose members do carry arms.
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The ambiguities in the Geneva statement have raised
disagreements between the parties on the subject of the
disarmament of the Karuna rebels. The second round of
talks, originally scheduled in April, has been postponed
indefinitely. The increase in violent incidents by both the
LTTE and government security forces is troubling — the
BBC reported on April 25 that since April 1, more than 100
people had died in clashes and ceasefire violations in the
country. In troubled Sri Lanka, a prolonged flawed ceasefire
is better than outright hostilities with massive civilian
casualties. @)
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Bosnia and Herzegovina

Revised constitution
loses by two votes

A package of constitutional amendments
was rejected by a mere two votes in Bosnia’s
lower house of parliament in late April, in a
move that will delay the country’s hopes to
enter the European Union.

The amendments were seen as essential for
Bosnia to begin negotiations to join the EU.

The day of the rejection was the most
tempestuous in the Bosnian parliament
since the Dayton Peace Accord, Bosnia’s
interim constitution, was signed in 1995.
For the amendments to be adopted, two-
thirds of the deputies attending the session
of the house had to vote in their favour. However, out of 42
deputies, 26 supported the amendments and 16 voted
against, which meant that the proposed amendments did
not gain the required two-thirds majority.

publicly.

The day after, EU Special Representative Christian
Schwarz-Schilling expressed “profound disappointment”
over the rejection of proposed constitutional amendments.

“Bosnia now needs time to reflect on last night’s outcome
and then agree on how to move forward,” he added. “The
need to modify the Bosnian Constitution will not go away.
It is an issue that will have to be re-visited in order to better
equip the country for EU integration, and better equip the
government to serve its citizens.”

The Dayton constitution produced the first government in
Bosnia after the three-year Bosnian war, which had expelled
more than 50 per cent of the population from their homes
and killed at least 100,000. The Dayton deal provided the
framework within which much of the transformation of
Bosnia has been taking place. Some reforms have been
made to the Dayton agreement since 1995, but not all the
changes that were necessary for membership in the EU.

The reform was slated for adoption before May 4, when
Bosnia’s Central Election Commission was supposed to
schedule the next elections, planned for Oct. 1. The
commission did so, but the rejection means that the
elections will be organised under the existing constitutional
rules.

The draft constitutional changes had proposed:

e giving legislative authority to an 87-member lower
house of parliament;,

Dr. Vjekoslav Domljan is the former Ambassador to Canada from
Bosnia and Herzegovina. He is currently Co-director of the London
School of Economics Project “Support to Poverty Reduction Policies
in Bosnia and Herzegovina.”
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e changing the role of the upper house to
deal only with issues of vital national
interest,

¢ the election of one president and two
vice presidents by the Bosnian
parliament and

¢ giving broader authority to the Bosnian
cabinet.

Tired of the failures of their parents, .
Bosnian youths wrote their own new 11 main opponents to the changes were the

constitution and displayed it

Party for Bosnia and Herzegovina, led by
Haris Silajdzic, and a breakaway Croat party
called HDZ 1990.

The urgency of constitutional changes became apparent in
April 2005, when the European Parliament adopted a
resolution which questioned and implicitly criticized
Bosnia’s constitutional framework. Representatives of the
EU held a public hearing with Bosnian representatives on
the Dayton Agreement in October 2005, and recommended
revisions to it. On February 16, 2006, the EU parliament
repeated its criticism, calling on the three ethnic
communities in Bosnia to
resume negotiations on
reform of the
Constitution. They also
asked that the
Constitution include
values linked to

The need to modify
the Bosnian
Constitution will not

democracy, human go away.
rights and equality of - Christian Schwarz-
citizens in the text, as o S
well as references for Schilling, EU High

overcoming ethnic
divisions and the
simplification of state
structures.

Representative in Bosnia

“Entity voting” or pre-election game

As with many federations, the structures and number of
constituent units are devised to accommodate particular
geographic and ethnic realities.

While Canada has 10 provinces and Germany has 16 Linder,
Bosnia has only two constituent units, called “entities.”
They are Republika Srpska (populated mostly by Serbs)
and another entity, populated mostly by Bosniaks and
Croats, called the Federation of Bosnia and Herzegovina.
There is also the tiny internationally-supervised district of
Brcko.

The differences that still need to be hammered out in a

revised Bosnian constitution stem from differing
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perspectives of the three major ethnic groups of Bosnia: the
Bosniaks (who are mostly Muslims), the Croats (who are
mostly Roman Catholics) and the Serbs (who are mostly
Christian Orthodox). To make things more complex, the
Federation of Bosnia and Herzegovina has ten separate
constituent units called cantons. In addition, the Federation
of Bosnia and Herzegovina has 84 municipalities while the
Republika Srpska has 53 of them.

Those who voted against the constitutional changes
reportedly did so mainly because the draft constitution
retained a practice called “entity voting” in parliament.
“Entity voting” sets three conditions for a vote to be
binding;:

1) a majority of those voting

2) at least one-third of the minimum majority vote to come
from members from Republika Srbska

3) at least one-third of the minimum majority vote to come
from members from the Federation of Bosnia and
Herzegovina.

Opponents of the
constitutional changes
viewed entity voting
as the maintaining of
the division of Bosnia
into two entities. In
their view, the
constitutional
amendments were
unacceptable because
they would have
legalized wartime
gains. The “wartime
gains” were both
territorial and economic. Because the map of the two
entities was largely based on the territory controlled by one
side or another when the fighting stopped, each local
district belonged” to one of the two entities. And after a
district “belonged” to it, that entity’s government had more
power than the central government to set the terms of
economic, political and social relations in that locality.

There are many
constitutional models
in the community of
democratic nations
that Bosnia could
learn from and
possibly adapt.

According to Werner Almhofer, Ambassador of Austria, the
country which currently holds the Presidency of the EU,
some MPs voted against the proposed constitutional
amendments in order to gain political points on the eve of
the upcoming October elections, “focusing on political and
ethnic issues, not on the European path.”

Donald Hays, a senior U.S. diplomat and former principal
deputy high representative in Bosnia, blamed the defeat on
a “handful of people that are fixated on the past, who want
to revive the agony of the war and settle old accounts.”

Defending the rejection, the leader of the Party of Bosnia
and Herzegovina, Haris Silajdzic, stated that the
amendments had to be rejected because “entity voting” is
detrimental to Bosnia as a country.

On the other hand, Milorad Dodik, the Prime Minister of
Republika Srpska and the leader of the Party of
Independent Social Democrats, said “the entity vote was
used only a couple of times so far,” and he did not
understand why it posed such a big problem, especially for
the Party of Bosnia and Herzegovina.
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For the Croats, the preserving of the two entities is seen as a
failure to create a space for Bosnians of Croat descent. This
was the reasoning of those Croat members of parliament
who defected from the HDZ to formed HDZ 1990. They
spoke out against constitutional solutions which “preserved
two entities,” meaning that Croats in Bosnia would have no
constitutionally defined role in the country.

The most multicultural country in Europe

Bosnia is located at the intersection of the fault lines of
three civilizations, Roman Catholic, Eastern Orthodox and
Muslim ones, running from the Baltic and Black Sea to the
Adriatic Sea converge in Bosnia, making Bosnia the most
multicultural country in Europe.

It finds itself still haunted by the past, particularly before
election time. It is easier to talk about “chosen problems,”
or rather about each ethno-religious group’s traumas, than
to address questions about “pressing problems,” which
require large, innovative policy changes.

It is widely accepted that the current institutional setup is
administratively complex, fiscally expensive, economically
unsustainable and politically ineffective. It makes
negotiating with the EU and other international bodies
extremely difficult. To address those deficiencies Bosnian
political leaders have proposed four different constitutional
models. The most frequently mentioned is “the Bosnia of
entities,” “the Bosnia as a citizen state,” “the Bosnia of
ethnicities” and “the Bosnia of regions.”

The failure of constitutional changes showed that Bosnians
can be indecisive when their future is in question.

A negative signal

In any case, a negative signal was sent to the international
community by failing to pass the constitutional changes.
Bosnia took a step backward and lost its momentum in the
process of European integration. Bosnian politicians,
primarily those of the Party of Bosnia and Herzegovina and
HDZ 1990, should take the responsibility for that.

Milenko Brkic, president of the Croatian party, the HNZ,
one of eight political parties that signed a Commitment to
Pursue Constitutional Reforms on Nov. 23, 2005, said the
process of changes must not stop and that it is the
responsibility of all political forces that stand for a
prosperous and European future for Bosnia.

There are many constitutional models in the community of
democratic nations that Bosnia co