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1. This paper has been drafted by Marcus Brand, who holds a doctoral
degree in constitutional law from the University of Vienna, and has
worked for the UN and other intergovernmental organizations in post-
conflict or democratic transition contexts such as Kosovo, Macedonia,
Nepal, Tunisia, and most recently Myanmar. The opinions expressed
in this paper are the author’s only, and nothing in this paper should
be construed as having been endorsed or approved by the United Na-
tions or any part thereof. The paper is intended to stimulate debate
and reflection, and constructive critical comments or corrections of

factual errors are gratefully received at marcus.brand@yahoo.com

2. For instance, the Karen National Union (the political wing of the
armed KNLA) states on its website that its objective is to “to establish a
genuine Federal Union”. At a recent public event in Bangkok organized
by the Foreign Correspondent’s Club in Thailand, KNU representatives
restated these demands as central to their struggle and as core
demands in their negotiations with the Myanmar government.
Interestingly, the KNU uses the Burmese term for union “pyidaungsu”,
but translates it as “federal union” in English. For more see http://

karennationalunion.net./index.php/burma/freedom/about-the-knu.

3. This paper is written with reference to the English version of the
2008 Constitution of the Republic of the Union of Myanmar, published
by the Ministry of Information. The official and binding version of the
Constitution is in Myanmar language, which is not accessible to the

author of this paper.



4. The Forum of Federations, an international organization based in
Ottawa, Canada, is dedicated to the study of federalism, the exchange
of experiences among federal countries and assists countries in

building federal systems.

5. Watts, in his Comparative Federal Systems, qualifies South Africa,
Russia, and Argentina as quasi-federations, and Malaysia and
Venezuela as centralized quasi-federations, and India as a federation
with some quasi-federal aspects. The book was published before the

new Constitution of Myanmar came into force.

6. Ronald Watts, Comparing Federal Systems, 2008

7. Although the author has had the privilege to meet and learn from
Prof. Watts in person before, he was not consulted in the context of
preparing this paper. The interpretation of Watts’ characterizations
and their application to Myanmar is only based on the author’s
personal interpretation, and has not been endorsed by Prof. Watts

himself.

8. The Defence Services provide a quarter of the members of the
two union chambers, and a third of the members of state/region
assemblies. Enabling the Defence Services to be able to participate
in the national political leadership role of the state is one of the six
basic principles governing the Constitution as a whole. The military
essentially operates as a closed system in itself, and is not governed

and controlled by civilian laws and institutions.

9. Art 168,

— 000 —



10 Art 262 (m)

11 Art 262 (1)

12 Art 264 (b)

13. Art 261

14 Amending the Myanmar Constitution is particularly difficult:
while the general rule is to obtain a vote by a majority of more than
seventy-five percent of all the representatives of the bicameral
Union Parliament, many provisions relating to the basic structure
and functioning of state institutions are additionally protected by the
requirement of areferendum (Art. 436). This high threshold, effectively,
also gives the military a veto against any such amendments, as at least

some of the military MPs would have to support such changes.

15. Except small differences such as in the numbers of members of the

state/regional Hluttaws, see Article 161.

16. Art. 450

17. The debates actually predate the independent period to some
extent, as already the British colonial administration, not least
through its Government of India Act and Government of Burma Act of
1935 had laid down important elements of autonomy that were later
incorporated into the 1947 Constitution, offered on an asymmetrical
basis to the frontier areas beyond “Ministerial Burma”. It stated that

“no Act of the Legislature shall apply to any area specified in the

— 000 -



Second Schedule to this Act unless the Governor by public notification
so directs”. The Second Schedule lists what later became the Shan,

Kachin, Chin States as well as other areas (see Annex).

18. The agreement also confirmed the “financial autonomy now vested
in the Federated Shan States” and recognized the entitlement of the
Kachin Hills and the Chin Hills to receive financial assistance from the
revenues of Burma. Janelle Saffin’s analysis of the 1947 Constitution is
that “whilst the establishment of a federal system was not included in
the Panglong Agreement, it was however premised on it, as was the
Panglong meetings themselves, and it was agreed that it was also to
be the subject of detailed consideration by the Constituent Assembly.
(...) Certainly some federal elements were included, not many, with
secession included, but the essence of federalism was left out.” See

fn 20.

19. Robert Taylor, in his magnum opus “The State in Myanmar”
explains that one of the conditions the British had insisted on before
granting independence was that the leaders of the Shan States and of
the hill tribes had to agree to cede their territories to an independent
government in Rangoon and that, as called for by the 1947 Aung San-
Attlee accord, the Shan sawbwas and the ‘leaders of the Kachins and
Chins’ agreed to join Burma in a federation (emphasis added). That
agreement was later ratified by a British House of Commons Special
Committee. Founding myths of ‘coming-together’ federations vs.
‘holding-together’ federations are a significant element determining
the dynamics between constituent units and the federation, but
are also often left unresolved even in existing and well- functioning

federal systems.



20. Janelle Saffin, in her article “Federalism, Burma and How the
International Community Can Help”, describes how “Federalism was
at the heart of the decision of ethnic leaders’ decision to join together
to form a modern post- independence ‘Union of Burma’.” However, it
soon became clear that “the federalism envisaged by Burma’s ethnic

leaders was not being implemented.”

21. The President could act, as a rule, only upon the advice of the

Union Government.

22. With an overall population of around 15 million, this figure would
have translated to between 150 and 500 members (it was in fact 250,
that is 60,000 population per member). At the current size of the
population this would be a minimum of 600 and a maximum of 2000
(and at the same rate as in 1950, that would be equivalent to around

980 members).

23 Except for the Special Division of the Chins and the Karenni State,

where the ration could be higher.

24 They would be elected by the Shan sawbwas (traditional councils).

25 Of which six would be Kachins and six non-Kachins.

26. Notably not “of Karen State” as that had not been established
along the same lines as the others. Karens also habitually reside in
areas outside Karen State proper in large numbers. Note that ICG in
its 2011 report No. 214 quoted a Karen community leader as saying

that a federalism based on ethnic minority states was not a workable



solution for addressing Karen political aspirations, as more than half

the Karen population does not live in Karen State.

27. Only Kachin had had its tradition of separate statehood, in the
form or the Federated Shan State and Wa state. Karenni/Kayah had
until then been part of the Federated Shan States, and Kachin was

formed out of two districts of Mandalay division.

28. As the Karens had not signed up to the wartime Panglong
agreement, the Karen State was created only in 1951. The particular
problem of a Karen State is the fact that a significant portion of
Myanmar’s Karens live outside what is nowadays Kayin State, in Yangon

and areas of Bago and Ayeryarwaddy Region, as well as Mon State.

29. Art. 209 of the 1947 Constitution

30. Karenni was renamed Kayah in 1952. To avoid confusion, only

Kayah is used for the State from here.

31 Art. 201 to 206 of the 1947 Constitution

32 The Prime Minister could dismiss any member of government at will.

33. In the case of Shan State, it had to be an elected member of the
Shan State Council. In the case of Kachin, it had to be a Kachin from
among the members of the Kachin State Council. In the case of Karen,
it had to be a member of parliament representing Karens. For Karenni,
it would have to be a member of parliament representing the Karenni

State.



34. Third schedule, List I, Art. 5(40) of the 1947 Constitution

35. ICG refers to the 1947 provisions for power sharing between the
centre and the various ethnic states as the “result of hasty, fragile and
inconsistent compromises with ethnic leaders”. See Myanmar: A New

Peace Initiative, ICG Report No. 214, 30 November 2011.

36. Robert Taylor, The State in Myanmar, p.229-230, see also fn 20.

37 Quote from The River of Lost Footsteps, Thant Myint-U, 2006.

38. Despite an overall improvement of the situation and a significant
number of ceasefires, the overall characterization appear to still be

accurate today, six years later after Thant first published his book.

39. See fn 37.

40. Janelle Saffin, Federalism, Burma and How the International
Community Can Help. Thant Myint-U, in River of Lost Footsteps, writes
that although the Shans “had a constitutional right to secede, and
though they promised not to use it, they wanted a new deal. [Prime
Minister] U Nu was not unsympathetic and promised to work with the
Shans and others. In early 1962 he convened a Nationalities Seminar

in Rangoon to discuss these and related issues.”

41.1CG, 2011

42 In that, it went even further than its Yugoslav (1974) or Soviet
(1977) counterparts.



43. Chin was upgraded to a State, Arakan was turned from a Division

into a State, and Mon was created from parts of Tenasserim Division.

44. In 1989, Karen became Kayin, Tenasserim became Tanintharyi,
Pegu became Bago, Arakan became Rakhine, Rangoon became
Yangon and Irrawaddy became Ayeyarwaddy. Constitutionally, these
new names were however only formalized with the 2008 Constitution.
The 2008 Constitution also brought the creation of Naypyidaw, the
territory of which had previously been part of Mandalay Division, as

a Union territory.

45. Art 176. In order to balance out some of the distortions of
proportionality this would create, the provision also included
that townships with large populations shall, in addition, elect
representatives in proportion to population as prescribed by electoral
law and that additional members of the Pyithu Hluttaw shall, by law,
be allotted to States or Divisions having less than 10 townships and
less than 1 million in population. As candidates could be put forward
only by the Burma Socialist Programme Party, the fact that some
electoral constituencies were more or less represented than others

was of rather marginal relevance, however.

46.1CG, 2011

47. Wa and Kokang are two of the areas that are constitutionally

guaranteed as autonomous self-administered areas within Shan State.

48.1CG, 2011

- 2006 -



49. Thant Myint-U, The River of Lost Footsteps, 2006

50 See Art. 436.

51. The map, taken from Wikipedia, is not included in the Constitution

itself and is added here for illustration.

52. Art. 284 to 287

53. ICG’s 2011 report states that following an agreement between
the Shan State Peace Making Group and the United Wa State Army,
“the UWSA could maintain its existing relations with China. This is
important for the Wa, since they are heavily reliant on China. They have
extensive business connections there, use its currency, communicate
via its mobile telephone networks and even operate on its time zone.
Wa-issued identification documents are accepted across the border,

and Wa children can enrol in Chinese high-schools.”

54. This distinction makes the self-administered areas more similar to
the status of sub-provincial autonomous regions in China, than - to
relate a famous example from Socialist Yugoslavia - the Province of
Kosovo (between 1974 and 1989), which was at the same time an
autonomous province with the Republic of Serbia, and a federal unit

en par with other Republics of the SFRY.
55. Art. 74. The Pyidaungsu Hluttaw comprises of the (up to) 440

Members of the Pyithu Hluttaw and the 224 Members of the Amyotha
Hluttaw.



56. Art. 446

57 At 325 and 326.

58. Articles 265 and 270. The President is given the formal power of

appointment, but does not appear to have a right to refuse.

59 A new Ward and Village Tract Act, replacing its 1907 predecessor,
has recently been adopted by the Union parliament. It foresees the

election of Ward and Village Tract Administrators.

60. Art. 26, in the Section on Basic Principles, also relates to the Civil
Service stating that civil services personnel shall be free from party
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