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Canada is geographically the world’s second largest country.' Its nearly 10 million square
kilometers traverse North America from the US border in the south to the Arctic Ocean in the
north and from the Atlantic Ocean in the east to the Pacific in the west. A resource-rich land
with a 2002 per capita gross domestic product of about US$27,112,> Canada encompasses the
world's longest coastline,3 countless interior waterways, extensive forests, substantial mineral
and hydrocarbon deposits, the western prairie, the northern tundra, and the Rocky Mountains.

With a 2003 population of 31,714,637, Canada is sparsely populated, all the more so
because 80 percent of Canadians live in centres with a population of 10,000 or more and because
90 percent live within 320 kilometers of the US border. The country is divided into ten
provinces and three northern territories, with the national capital located in Ottawa. The largest
provinces are Ontario (12.3 million people) and Quebec (7.5 million); the smallest is Prince
Edward Island (138,000).*

Quebec is predominantly French-speaking, and there are francophone minorities in every
province, most notably in the parts of Ontario and New Brunswick that border Quebec. Indeed,
New Brunswick is constitutionally bilingual, as is the federal jurisdiction of Canada. English,
the other official language, predominates outside Quebec and its borderlands. Based on its
history, Quebec is constitutionally a civil-law jurisdiction, while the rest of Canada has a
common-law tradition. Criminal law is a matter of federal jurisdiction.

Aboriginals comprise about 3 percent of the national population but are demographically
more prominent in the West and the North. The Constitution groups indigenous peoples into
three categories: “Indian,” “Inuit,” and “M¢étis.” The Inuit live north of the tree line in the
Northwest Territories, Nunavut, Northern Quebec, and Labrador. The Métis are of mixed Indian
(Ojibway, Cree) and European (Scottish, French) ancestry.

In Canada’s early history, the aboriginal “First Nations” were met by Christian settlers
(Catholic and Protestant) from France and Britain. Subsequent immigration contributed to a
much wider range of backgrounds, so much so that the concept of “multiculturalism” acquired
constitutional status in 1982. Through the first half of the twentieth century, immigration was
mainly from Europe. Now the majority of immigrants come from Asia, especially China and
India. In 2001 Canada’s most prevalent cultural groups were British (47 percent), French (16
percent),SGerman (9.3 percent), Italian (4.3 percent), Chinese (4 percent), and Ukrainian (4
percent).

Immigration has also affected Canada's religious composition.® The mainline Christian
religions declined between 1991 and 2002 -- Catholics from 45 percent to 43 percent and
Protestants from 35 percent to 29 percent -- partly because of postmaterial value shifts’ but also
because of the growth of religions favoured by non-European immigrants, especially Islam,
Hinduism, Sikhism, and Buddhism. Canada has no official religion, although the preamble to its
Charter of Rights acknowledges “the supremacy of God,” and the Constitution protects certain
publicly funded denominational schools that existed at the time of federal union.® However, the
Charter guarantees “freedom of conscience and religion.”

The Constitution of this sprawling and diverse country is dominated by two documents:
the Constitution Act 1867 and the Constitution Act 1982. Formerly known as the British North
America (BNA) Act, the 1867 statute transformed three colonies into a union of four provinces.
The preunion colony of Canada, which gave the new entity its name, was divided into the current
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provinces of Ontario and Quebec. Nova Scotia and New Brunswick were the other two
provinces at the time of “Confederation,” as the 1867 regime came to be known. The Preamble
to the BNA Act states the desire of the participating colonies to be “federally united into One
Dominion under the Crown ... with a Constitution similar in Principle to that of the United
Kingdom.” Federalism, of course, bore no resemblance to the constitutional structure of the
United Kingdom; it was an innovation borrowed from Canada’s southern neighbour, the United
States. Britain’s principal contribution was its regime of constitutional monarchy and
parliamentary democracy, in which executive power is formally vested in the Crown’s
representative -- the governor general for Canada and the lieutenant governors for the provinces -
- but is actually exercised by a prime minister and cabinet “responsible” to the majority in the
House of Commons and provincial assemblies respectively. This combination of federalism and
parliamentary “responsible government” has shaped Canadian public life in decisive ways.
Although this 1867 Constitution has withstood many quarrels, including the threatened secession
of Quebec, it has proved to be remarkably resilient. Canada may be a young country by world
historical standards, but it has one of the older modern constitutions. Among current federal
regimes, only the United States (1789) and Switzerland (1848) have more durable constitutional
orders.

Through a series of orders in council and subsequent BNA acts, Britain admitted more
colonies and territories to the new union after 1867. British Columbia and Prince Edward Island
(PEI) joined in 1871 and 1873 respectively. In 1870 Britain added the vast Northwest Territories
(NWT). In the same year, the Canadian Parliament passed the Manitoba Act, creating the
province of Manitoba out of part of the NWT.” In 1905 Ottawa similarly carved the provinces of
Alberta and Saskatchewan out of the NWT. Earlier, in 1898, Ottawa had created a new territory,
the Yukon, out of the NWT, something it would repeat with the creation of Nunavut in 1999.
The last colony the British Parliament admitted as a Canadian province was Newfoundland (now
called Newfoundland and Labrador) in 1949.

Although Canada’s Constitution was determined largely by British legal instruments, by
the early 1930s Canada had become a fully sovereign country in all but two respects. First,
Britain’s Judicial Committee of the Privy Council (JCPC) remained Canada’s final court of
appeal, responsible for, among other things, policing the federal-provincial division of powers.
Second, Canada could formally amend important parts of its Constitution only by asking the
imperial Parliament to make the changes. Appeals to the JCPC were abolished in criminal cases
in 1934 and in civil cases in 1949. The “patriation” (or “bringing home”) of the Constitution
occurred in 1982, although one final enactment of the British Parliament, the Canada Act 1982,
provides that no further acts of the British Parliament “shall extend to Canada as part of its
law.”'® The Canada Act incorporates the Constitution Act 1982, which gives practical effect to
patriation by establishing fully domestic Canadian amending procedures. In addition, the
Constitution Act 1982 renames many of the previous constitutional documents, thereby
underlining their domesticated status. Thus the various BNA acts became the Constitution Act
1867, the Constitution Act 1871, and so on. At least 26 documents are said by Section 52 of the
Constitution to be part of “the supreme law of Canada.”"' Finally, the Constitution Act 1982
adds the Charter of Rights and Freedoms to the Constitution.

CREATION OF THE CONSTITUTION
The Constitution Act 1867

Confederation was stimulated by commercial aspirations, military concerns, and the desire to
maintain local and cultural identities. Many proponents of the new regime considered the



creation of a large, integrated British North American market to be key to achieving prosperity,
although skeptics expressed the view, repeated ever since, that the centre (i.e., Ontario and
Quebec) would be enriched at the expense of the periphery. '

Militarily, British North Americans had feared American expansion under the guise of
"Manifest Destiny," a fear that was heightened by the outcome of the US Civil War (1861-65).
As one father of Canadian Confederation put it, the American South had been "the best
safeguard for British North America”"? because of its reluctance to support expansion into slave-
free territories. When the Civil War erased this “safeguard,” many of Washington’s postwar
policies -- the end of trade reciprocity,14 the arming of the Great Lakes, and the construction of a
canal around Niagara Falls for the movement of warships -- were received in British North
America as signalling annexationist intentions. Some kind of union of the British colonies,
within the context of the British Empire, became an attractive solution. When the colonies were
“all united,” said George Etienne Cartier, a leading founder, “the enemy would know that if he
attacked any part of those provinces ... he would have to encounter the combined strength of the
empire.””” The desire to carve out a political existence separate from the United States is a
motivation that has animated Canadian public life ever since.

Of course, the founders could have achieved a common market and a more defensible
regime by establishing a unitary state. To explain why British North Americans chose
federalism, we must turn to another founding theme that remains at the heart of Canadian
politics, namely the English-French tension that dominated pre-Confederation Canada. The
1867 Constitution was actually the fifth constitutional order devised to deal with cultural
division in Canada. The other four, dating back to the Royal Proclamation of 1763, vacillated
between attempts to assimilate the French population within a single unitary state and attempts to
grant them their own unitary state. Nothing had worked, and the 1840 Act of Union -- the
penultimate of these constitutions -- had proven so problematic that by the 1860s Canadians
were prepared to consider a federal compromise between complete separation and complete
unification of the two sections. Believing that federalism would work better if there were more
than two provinces, the Canadians invited themselves to a conference that the maritime colonies
were holding in Charlottetown, Prince Edward Island, in September 1864 to discuss the
possibility of a maritime union. Having agreed on the merits of a wider British North American
enterprise, the participants at Charlottetown met again a month later in Quebec City, where they
produced a draft federal constitution. The maritime colonies increased the pressures for
federalism not for the cultural reasons so prominent in Canada but simply because proud
colonies did not want their identities and interests completely submerged in a new unitary state.
Like the other causes of Confederation, provincialism and regionalism have remained enduring
themes of Canada’s public life.

The colonial delegations in these founding conferences were composed partly in
anticipation of securing legislative consent for their handiwork. Political parties were then much
less disciplined, and first ministers could not control their legislatures as easily as their modern
counterparts often can. Thus such highly partisan figures as Charles Tupper, Nova Scotia’s chief
father of Confederation, knowing that it would be difficult to ram an agreement through his
legislature, refused to attend the Charlottetown conference unless accompanied by the opposition
leaders whose support he would ultimately need.'® The draft that emerged from Quebec was
debated in the legislatures of Nova Scotia, New Brunswick, Canada, Prince Edward Island, and
Newfoundland. After it was approved, either in full or in principle, by Canada, Nova Scotia, and
New Brunswick, a conference in London, England, made final modifications, and the British
Parliament passed the BNA Act 1867. PEI continued its deliberations until 1873. Local debates
also preceded the creation of Manitoba in 1870 and the admission of British Columbia in 1871.



Newfoundland joined in 1949 following local referendums on the issue. British statutes or
orders in council provided the formal framework in all these cases, but the reality was arguably a
domestic constitution in imperial garb.

If local input and consent created the Constitution, presumably the same was required to
change it. Yet the BNA Act contained no general amending procedure. It became a
constitutional custom that Britain would make only those changes requested by Canadians -- but
which Canadians? The answer depended on how one understood the Confederation settlement.
If the 1867 Constitution had created a new people, represented as such by the national
government and in relation to which the provinces were subordinate administrative subdivisions,
then Britain should make only those changes requested by Ottawa, paying no attention to the
provinces. John A. Macdonald, a leading founder and Canada’s first post-Confederation prime
minister, held this view.'” If, by contrast, Confederation was primarily a compact of two nations,
English and French, then Quebec should have a veto over constitutional amendments. If, in yet
another view, Confederation was a compact of equal provinces, then substantial amendments
could not be made without equal (i.e., unanimous) provincial consent. These conflicting visions
of the country later did vigorous battle from the 1960s on, as amendment politics came to
consume Canadians.

Conlflicting views similarly exist regarding the founding balance between centralization
and decentralization. The American Civil War loomed large for the founders not only because its
outcome increased the danger of American expansion, but also because it suggested to some of
them the dangers of an overly decentralized federal system. Indeed, some prominent founders,
such as Macdonald, would have preferred a unitary state.'® Knowing this was impossible,
Macdonald sought as centralized a federation as he could achieve and looked forward to a
decline in the significance and stature of the provinces over time. They would, he thought, be
little more than “glorified municipalities.”"” Needless to say, not all of those who agreed to
Confederation were of this centralist persuasion. A genuine federalist strain was present among
the founders and would be prominent in post-Confederation politics.”’ Each side in this dispute
would emphasize some parts of the Constitution and downplay others.

There was certainly plenty of constitutional ground on which centralists could stake their
claim. For example, the residual power -- the “Peace, Order, and good Government” (POGGQG)
clause -- is vested not in the provinces but in the federal Parliament, something Macdonald
thought would prevent Canada from splitting “on the same rock which [the Americans] had
done."!

Even more strikingly centralist -- indeed, antifederal -- are the powers of reservation and
disallowance. Reservation allows the lieutenant governor of a province (a federal appointee) to
reserve provincial legislation for Ottawa’s approval or rejection.”” Disallowance permits Ottawa
on its own initiative simply to disallow provincial legislation.” Britain enjoyed similar powers
of control with respect to the federal government but, by convention, never used them.**
Eventually, similar conventions arose to prevent the reservation and disallowance of provincial
legislation,” but these powers were certainly used against the provinces for some time.*®

Other centralizing features of the Constitution include Ottawa’s authority to (1) bring
“local works” under federal jurisdiction by declaring them to be for the “general advantage of
Canada or for the advantage of two or more of the provinces”;?’ (2) enact “remedial legislation”
if, in its judgment, a province has used its jurisdiction over education to infringe the rights and
freedoms of denominational religious schools existing at the time of Confederation;*® and (3)
appoint judges to the higher-level provincially constituted courts.” Of particular importance is
Ottawa’s power to tax much more broadly than the provinces and to spend in areas of provincial
jurisdiction. This “spending power” has at various times been a major lever of centralization.



Such powers led K.C. Wheare to describe the Canadian constitution as “quasi-federal” at best.*

Those of a more federalist or decentralist persuasion could point to the fact that a
significant list of powers was designated as “exclusively” provincial. These powers may not
have impressed Macdonald, but for others they were an important reflection of the founding
agreement that matters of primarily local concern must be left to the provinces. In this view, the
major economic powers (e.g., trade and commerce, banking, and transportation), which were
then seen as culturally neutral, could be left to Ottawa. However, this was not the case for the
culturally relevant matters that had agitated politics in Canada under the Act of Union from 1840
to 1867. Thus the culturally sensitive matter of education was assigned to the provinces; so were
“property and civil rights,” partly to protect Quebec’s civil code from interference. Without
some protected jurisdiction over these and like matters, neither Quebec nor the maritime colonies
would have agreed to Confederation.

From this provincial autonomist perspective, the ability of Ottawa to interfere through
such powers as reservation and disallowance was as contrary to the true spirit of the Constitution
as it seemed to Macdonald to embody this spirit. In the decades following Confederation, the
autonomists waged political battles against the use of such powers, ultimately rendering them
dead letters.”’ They also successfully persuaded the JCPC to interpret provincial powers
generously and federal powers narrowly. At one point, Macdonald’s precious POGG clause had
been transformed from a broad, residual grant of power into little more than a power to enact
temporary emergency legislation.”*> Correspondingly, the JCPC gave the provincial power over
property and civil rights such a broad interpretation that it could plausibly be called the true
residual clause of the Canadian Constitution.® The interpretive pendulum has since swung back
from this decentralist extreme but has never come close to the highly centralist end of the arc
envisioned by Macdonald.

A constitutional division of powers, of course, interacts with evolving circumstances to
produce the actual -- and usually shifting -- balance of power between the national government
and the component units of a federal system. Thus, despite generously interpreted provincial
powers, the federal government was dominant during and immediately after the two world wars.
The “emergency power” branch of the POGG clause enabled Ottawa to legislate temporarily in
areas otherwise under provincial jurisdiction, and it used its greater taxation and spending
powers to influence the priorities of provincial governments through the “cooperative
federalism” of conditional grants.** Beginning in the 1960s, however, the provinces more fully
exploited their constitutional space and, indeed, attempted to occupy or capture ground from the
federal government. Conditional grants gradually gave way to unconditional transfers,” and the
provinces emerged as major players in one of the world’s more decentralized federations. As
Ottawa tried to control its ballooning debt during the latter part of the twentieth century, it had
its own reasons to limit spending in areas of provincial jurisdiction. At the dawn of the twenty-
first century, the pendulum has begun to swing back in a somewhat more centralist direction,
including more conditionality in fiscal transfers, although not as much as in virtually all other
federations.’® Constitutionally, and also in practice, Canadian provinces today are very far from
Macdonald’s glorified municipalities.

The Constitution Act 1982

The Constitution Act 1982 sought to counteract the decentralizing challenges of the late
twentieth century. Not surprisingly, Quebec was a major engine of decentralization, especially
after its “Quiet Revolution” in the 1960s. The Quict Revolution overthrew Quebec’s traditional
portrayal of itself as the Catholic agrarian foil to English Canada’s Protestant commercialism.
Henceforth, Quebec would be an aggressive secular competitor in the commercial arena. This



meant wresting economic powers from the grasp of a federal government controlled by the
English majority. In short, the survival of French in Quebec came to be associated with a
significant decentralization of powers from Ottawa to Quebec. For some Quebecers, it required
outright secession, and in 1976 the separatist Parti Quebecois (PQ) was elected as the provincial
government on the promise to hold a secession referendum, a referendum that the PQ held, and
lost (by a margin of 60 percent to 40 percent), in 1980.

At the same time, other forces of regional and provincial alienation gathered strength.
Westerners, for example, had long nurtured grievances against the Canadian majority in Ontario
and Quebec, whose common interests often trumped those of the West.>” By the 1970s,
Canadian provinces generally were at a “high tide of ‘province building’” that involved them in
competitive confrontations with Ottawa.”® These forces led to a series of conflicting proposals
for constitutional reform that culminated in -- although they were not all satisfied by -- the
Constitution Act 1982.

Pierre Elliot Trudeau, Canada’s prime minister during much of this tumultuous period,
was the driving force behind the Constitution Act 1982. Trudeau’s reforms implemented his
long-standing strategy of employing constitutional “counterweights” to offset the centrifugal
forces in Canadian federalism.” Central to his strategy was the constitutional entrenchment of a
Charter of Rights and Freedoms. Whereas the federal parts of the constitutional structure
emphasized what divided Canadians on territorial lines, Trudeau intended the Charter to
underline what they had in common. Moreover, Charter issues on which Canadians were
divided tended to be regionally cross-cutting and would thus ultimately be contested in a single
national institution: the Supreme Court of Canada.** In addition to enacting the Charter, the
Constitution Act 1982 patriated the Constitution by domesticating the amendment process.

Trudeau’s reforms required one last amendment by Britain, which by convention would
act only as Canada directed. Trudeau maintained that Britain would act on the federal
Parliament’s recommendation alone, without any provincial consent.*' His depreciation of
provincial involvement was consistent with the amending formula he proposed for the patriation
package. This formula embodied a regionalist logic, requiring that amendments pass only with
the consent of regional groupings of provinces, expressed either through their legislatures or,
significantly, through referendums initiated by the federal Parliament. Trudeau was animated by
a vision of the country as composed primarily of individual citizens rather than provincial
communities. This national community of individuals would be represented first and foremost
by the federal government and by the Supreme Court’s implementation of newly entrenched
individual rights.

Eight provinces vigorously opposed the entire package.*? They saw the Charter as
transferring policy-making power from provincial legislatures to a central court. They rejected
Trudeau’s proposal to minimize their role in future constitutional amendments. Consistent with
their understanding of their current role in amendments, they also insisted that Britain could not
pass the package without unanimous provincial consent, a formulation that satisfied both the
two-nations veto desired by Quebecers and the equal-provinces sensibilities of the others.*
Indeed, as intergovernmental negotiations broke down, the provinces launched legal challenges
to Trudeau’s proposed amendment in several provincial courts of appeal. These were ultimately
consolidated at the Supreme Court in the Patriation Reference.**

Canadians in general did not share the opposition of their provincial governments. Both
patriation and the Charter were popular ideas, and groups representing such constituencies as
women, aboriginals, ethnic groups, the disabled, and the aged had worked hard to get their
favoured rights included in the package. As provincial opposition mounted, the Trudeau
government solicited the support of these nongovernmental constituencies, often accepting their



suggestions to strengthen and broaden certain rights. Calling the Charter the “People’s
Package,” Trudeau hoped public support would justify passage of his constitutional amendments
without provincial consent.*

Partly owing to the Supreme Court’s opinion in the Patriation Reference, a compromise
was reached.”® Trudeau got his Charter but only with the addition of a “notwithstanding clause”
enabling both federal and provincial legislatures to override many of the guaranteed rights for
renewable five-year periods.?” As for the main amending formula -- there were five in all -- it
required the consent of two-thirds (i.e., seven) of the provinces, provided they collectively had at
least 50 percent of the population of the provinces. This 7-50 formula did not require the
unanimous consent implied by the equal-provinces vision of the country, but it treated provinces
more equally than Trudeau’s regionalist formula, and consent would be expressed by provincial
legislatures, not by federally initiated referendums.*®

All but one province agreed to this compromise package. Quebec dissented, not least
because the 7-50 amending formula conflicted with its cherished (though contested) two-nations
vision of the country (under which Quebec should have a veto over amendments)* and because
the Charter’s language rights threatened the province’s legal protections of French.”” Quebec’s
failure to endorse patriation and the Charter was a stain of illegitimacy on the Constitution, and
when new governments were elected in both Ottawa and Quebec City, proposals were soon
developed to bring the province “back into the constitutional family,” especially by giving
Quebec explicit constitutional recognition as a “distinct society” within Canada and by
decentralizing some governmental powers. Once the Pandora’s box of constitutional amendment
had been reopened, however, it proved impossible to keep other constitutional demands at bay.
The “special status” suggested by “distinct society” grated against the equal-provinces view
widespread outside Quebec, and certainly other provinces also wanted any new powers that
would go to Quebec. The West wanted to change the appointed, regionally based federal Senate
into an elected institution with equal provincial representation -- the Triple E (Equal, Elected,
and Effective) Senate -- something that offended Quebec’s two-nations sensibilities.”’ Several
constituencies worried that the constitutional victories they had won in 1982 would be watered
down, while those who thought they had gained too little in 1982 wanted more attention this
time. For example, aboriginals and women challenged the traditional categories of debate -- two
founding nations and equal provinces -- preferring to speak of three founding nations and two
founding genders.”> Two major reform packages -- the Meech Lake and Charlottetown Accords
-- were at the heart of this constitutional debate. Both failed, the Meech Lake Accord in 1990,
when it did not gain unanimous provincial legislative support,”® and the Charlottetown Accord in
1992, when it was rejected in a national referendum.”*

THE PROVINCES AND OTHER ORDERS OF GOVERNMENT

One manifestation of Quebec’s unhappiness was its desire for a more asymmetrical federal
arrangement than that provided by the Constitution, not that the provinces are constitutionally
equal in all respects. The French and English languages have constitutional status for certain
purposes in Manitoba, Quebec, and New Brunswick but not in other provinces. Provinces are
allocated unequal numbers of seats in the regionally based Senate. Until 1930 the western
provinces did not have control of public lands or resources, whereas other provinces did.”
Section 94 of the Constitution, which has never been used, gives Ottawa a role in establishing
uniform laws respecting property and civil rights in Ontario, Nova Scotia, and New Brunswick
but not in the civil-law jurisdiction of Quebec. The federal power of remedial legislation to
protect denominational schools has never applied in Newfoundland. Most of these asymmetries,



however, are not very important, at least not anymore. In the most significant respects, the
Constitution treats the provinces equally, assigning them the same powers. While Quebec wants
more special status, the other provinces generally insist on equality. This contributes to a
decentralizing dynamic in which any devolution in favour of Quebec must be extended to the
other provinces as well, leaving Quebec’s desire for special status unsatisfied and triggering
further demands for decentralization.

For some Quebecers, the desire for asymmetry extends to outright separation. As noted
above, in the 1980 referendum on this question, about 60 percent of Quebecers voted against
separation. A second secession referendum in 1995, stimulated by the Quebec government’s
failure to achieve its goals in the Meech Lake and Charlottetown Accords, came within a
whisker of being passed, with 50.6 percent voting “No” and 49.4 percent voting “Yes.”

Not surprisingly, a widespread question was whether secession could be achieved
constitutionally. Although the 1982 amending procedures provide for the creation of new
provinces, they do not explicitly indicate how one could leave. However, in 1998, at the request
of the federal government, the Supreme Court outlined elements of a secession procedure.
Quebec could not legally separate through a unilateral declaration of independence, said the
Court; a constitutional amendment would be required (although precisely which of the amending
formulae would apply was left to another day). On the other hand, if Quebecers gave a clearly
affirmative answer to a clear question on secession, the rest of the country would have a duty to
negotiate in good faith.”®

Short of secession, altering the number of provinces or provincial borders is now
expressly governed by the 1982 amending procedures. Changes in provincial borders are
covered by a formula for amendments that apply “to one or more, but not all, provinces.”’ Such
amendments require the consent of the houses of the federal Parliament and of the Legislative
Assembly of each province to which the amendment applies. The “extension of new provinces
into the territories” and “the establishment of new provinces” are deemed to be of more
widespread concern and are thus governed by the general 7-50 formula.

The Constitution Act 1867 gave the provinces the power to amend their own
constitutions, and this provision reemerged, essentially unchanged, as one of the five 1982
amending formulae. The nature and content of provincial constitutions are left undefined,
however, and are thus matters of some ambiguity and confusion.” Parts of these constitutions
are found in the Constitution Act 1867 and in various constituent instruments that admitted or
established later provinces, all of which are parts of the Constitution of Canada. Other parts --
electoral laws, judicature acts, bills of rights, and the like -- are found in ordinary provincial
statutes. Still others are found in constitutional convention (i.e., tradition).

Obviously, the purely statutory parts of provincial constitutional law can be amended by
ordinary legislation. What about those aspects of provincial constitutions that are found in the
national Constitution? The provincial amending formula sets out one explicit limitation: The
provinces’ power to amend their constitutions does not extend to the lieutenant governor.
Originally, this was a feature of Ottawa’s predominance inasmuch as this federal appointee had
the power to reserve legislation for federal-government approval. However, Canada’s
constitutional evolution has left behind such powers as those of reservation and disallowance.
Moreover, just as the queen now rubberstamps Ottawa’s choice for governor general, Ottawa
now generally does the same for provincially designated lieutenant governors.”” The exemption
of the lieutenant governor from the provincial amending power remains relevant, however,
inasmuch as it has been judicially interpreted to secure the rudiments of representative
parliamentary government. For example, because the Crown’s representative is part of the
legislative process, a province (or the federal government, for that matter) cannot transform itself



into a direct democracy that legislates through initiatives and referendums. Legislation must be
assented to by the Crown’s representative, who can do so only upon the culmination of a
representative assembly’s deliberations.”

Another limitation on the power of some provinces to amend their constitutions arises out
of Section 133 of the Constitution Act 1867 and Section 23 of the Manitoba Act 1870, both of
which are parts of the Constitution of Canada. These sections, which mandate the use of both
French and English in the legislative and judicial records of Quebec and Manitoba, have been
held by the Supreme Court not to be among those parts of Quebec’s and Manitoba’s provincial
constitutions that either province may amend unilaterally.®'

However, each province may use its amending power to determine whether its legislature
is composed of one or two chambers, even when bicameralism is specified by the national
Constitution. Thus the five provinces that once had bicameral legislatures have abolished
them.® Similarly, although prior to the 1982 Charter of Rights the Canadian Constitution
specified a four-year limit for provincial legislatures, provinces extended this to five years
through ordinary legislation.

As for interpretive authority over the Constitution, all laws, constitutional or otherwise,
are subject to an integrated judicial hierarchy culminating in the Supreme Court of Canada.
Thus, unlike in the United States, the Supreme Court is the final court of appeal for both federal
and provincial law, including provincial constitutional law.*

Municipalities

If the provinces are Canada’s second order of government, there are two contenders for the status
of its third constitutional order: municipalities and First Nations. Most provinces have smaller
populations than Canada’s largest cities, and many cities are larger than at least some provinces.
Canada is an urbanized country, and its cities play increasingly prominent economic, social, and
political roles. Thus there are periodic calls to recognize municipalities constitutionally as a
third order of government in the federal system and even to establish certain city-states.®* All
such proposals have failed. Municipalities remain the legislative creations of provincial
governments. Most of their functions and responsibilities may be altered by provincial
governments, as may municipal boundaries. Many provinces, notably Quebec and Ontario, have
in recent years significantly restructured local government.

The powers and manner of operation of municipalities are governed by provincial
legislation. Cities generally have limited taxation powers -- usually with respect to property
taxes -- but the provinces (and the federal government via provinces) make direct contributions
to municipal budgets, most often in the form of grants tied to specific purposes (such as major
infrastructure projects).

Municipalities usually select and organize their personnel and have control over their
financial and legal existence within the bounds of provincial and federal legislation. They
administer a range of services that include local road maintenance, waterworks, garbage
collection, parks and recreation facilities, and libraries.

First Nations

Canada’s indigenous First Nations have also called for recognition as a third order of
government. Section 91(24) of the Constitution Act 1867 gives the federal Parliament
jurisdiction over “Indians, and Lands reserved for Indians.” In 1876 the Parliament passed the
Indian Act, which set out the rules under which bands may engage in a variety of activities, such
as governance, land use, and membership selection. The Constitution Act 1982 added two
provisions on indigenous peoples. Section 25 provides that “[t]he guarantee in this Charter of



certain rights and freedoms shall not be construed so as to abrogate or derogate from any
aboriginal, treaty, or other rights or freedoms that pertain to the aboriginal peoples of Canada.”
More important, Section 35 states that the “existing aboriginal and treaty rights of the aboriginal
peoples of Canada are hereby recognized and affirmed.” Moreover, a 1983 amendment to
Section 35 provides that “treaty rights” include “rights that now exist by way of land claims
agreements or may be so acquired.” These provisions signalled that aboriginal people deserve
unique constitutional recognition and protection. Yet for many aboriginal groups, they did not
go far enough in protecting and encouraging aboriginal title, rights, and self-government. Thus
in 1992 an attempt was made through the unsuccessful Charlottetown Accord to constitutionally
entrench aboriginal self-government and Senate representation as well as a veto for aboriginal
peoples on any future constitutional amendments involving them.

With the failure of the Charlottetown Accord, attention turned to treaty negotiations and
to giving First Nations self-government and greater control over their lands.’® A treaty in British
Columbia gave the Nisga’a Nation extensive self-governing powers, including taxation, land use,
and bylaw powers.”” Statutes such as the Sechelt Indian Band Self-Government Act, the First
Nations Land Management Act, the Governance Act, and the proposed First Nations Fiscal and
Statistical Management Act®® gave First Nations greater control over governance, land
management, and economic development. For the Inuit, the federal response was to create
Canada’s third territory, Nunavut, in which the majority of the population is of Inuit descent.

THE ALLOCATION OF POWERS

Sections 91 to 95 of the Constitution Act 1867 allocate powers to the federal and provincial
jurisdictions. Section 91 begins with Ottawa’s residual power “to make laws for the Peace,
Order and good Government of Canada in relation to all Matters not ... assigned exclusively” to
the provinces. To avoid the prospect of these provincial powers being interpreted too broadly,
thus leaving too little authority to the federal government, the section then lists, “for greater
certainty, but not so as to restrict the generality of the foregoing,” 29 areas of exclusive federal
jurisdiction. These cover most of the powers considered economically important in 1867,
including jurisdiction over the public debt (Sec. 91(1A)), trade and commerce (Sec. 91(2)), the
raising of money by any mode or system of taxation (Sec. 91(3)), the borrowing of money on the
public credit (Sec. 91(4)), navigation and shipping (Sec. 91(10)), currency (Sec. 91(14)), banking
(Sec. 91(15)), weights and measures (Sec. 91(17)), bills of exchange and promissory notes (Sec.
91(18)), interest (Sec. 91(19)), legal tender (Sec. 91(20)), bankruptcy and insolvency (Sec.
91(21)), patents of invention and discovery (Sec. 91(22)), and copyrights (Sec. 91(23)).
Criminal law, which in the United States is predominantly a state jurisdiction, is a federal matter
in Canada (Sec. 91(27)). Indians and their lands is another federal jurisdiction (Sec. 91(24)).

Section 92 then sets out 16 exclusively provincial powers, including direct taxation for
provincial purposes (Sec. 92(2)), hospitals (Sec. 92(7)), the administration of justice (Sec.
92(14)), property and civil rights (Sec. 92(13)), and “generally all Matters of a merely local or
private Nature in the Province” (Sec. 92(16)). Section 93 gives the provinces “exclusive”
jurisdiction over education subject to the federal power of remedial legislation to protect the
rights of denominational schools. The provincial list of powers has gained significance with the
advent of the modern welfare state. While the federal government may have many of the most
obvious economic powers, the provinces have jurisdiction over much social policy, including
health care, welfare, and labour relations in provincially regulated sectors.

Jurisdiction over the administration of justice gives the provinces the “police powers” of
prosecution and enforcement. Although Ottawa can appoint federal prosecutors for its own laws,



it has done so only in limited areas, such as prosecutions under the Narcotics Control Act.”” On
the whole, provincial officials prosecute violations of both federal and provincial law. Similarly,
under its jurisdiction over criminal law, Ottawa established its own police force, the Royal
Canadian Mounted Police (RCMP). Some provinces have contracted the RCMP to act as their
provincial police forces as well,” while others have established their own provincial forces.
Municipalities usually have their own local police.

The judiciary serves as the ultimate arbiter of jurisdictional conflicts that cannot be
resolved by intergovernmental negotiation and agreement or that are challenged by
nongovernmental actors even when the governments agree.”’ When the JCPC was Canada’s
final court of appeal, it favoured a jurisprudence with separate “watertight compartments” for the
two orders of government.”” Given the JCPC’s tendency to interpret provincial powers
generously, this usually meant giving federal powers a restrictive interpretation. For example,
the JCPC interpreted the broadly worded federal “trade and commerce” power to cover only
international and interprovincial transactions, leaving the provinces to regulate intraprovincial
commerce.”” Indeed, at one point, the JCPC allowed the trade-and-commerce power to be used
only as additional support for federal legislation whose primary constitutional support lay
elsewhere.”* Thus a power that on its face is broader than the American commerce power
became very much narrower.”

The JCPC pursued its “watertight compartments” agenda in order to minimize the
implicitly concurrent jurisdiction that arises when powers overlap (e.g., the inevitable overlap
between trade and commerce and property and civil rights), thus protecting the provinces against
indiscriminate applications of the federal paramountcy doctrine, which holds that valid federal
legislation trumps valid but conflicting provincial legislation in areas of concurrent jurisdiction.
At the same time, it ensured that the provincial compartments were not dwarfed by federal
powers. Many of the federal powers have recovered from their low point during the JCPC era,
and one consequence is greater overlap and thus more concurrency subject to federal
paramountcy.’® The JCPC’s “watertight compartments” are decidedly leaky.

In a limited number of cases, the Constitution explicitly provides for concurrent
jurisdiction. Section 95, for example, establishes concurrent jurisdiction over agriculture and
immigration subject to the usual rule of federal paramountcy. By contrast, Section 94A, which
establishes concurrent jurisdiction over “old-age pensions and supplementary benefits,” gives
priority to provincial laws.

In addition to determining which government has the power to do something, the courts
have, since the 1982 enactment of the Charter of Rights and Freedoms, decided whether a power
can be denied to both federal and provincial governments. Before 1982, for example, if the issue
was freedom of religion or of expression, the principal question was which order of government
could violate such a freedom.”” Since 1982 neither has been permitted to do so. When the
Charter came into force, provincial governments and some observers worried that it would often
entail the judicial resolution of what were in fact matters of reasonable policy disagreement.
When this happened in areas of provincial jurisdiction, it was argued, the result would be the
antifederal substitution of uniform policy standards where provincial governments had
previously been free to differ. Some centralizing influence of this kind seems inevitable,
although scholars disagree about the extent to which it has materialized. Certainly, the Supreme
Court has shown sensitivity to the tension between the Charter and federalism and has worked to
preserve room for provincial policy-making discretion.”

Another limitation on the provinces long predates the Charter. Section 121 of the
Constitution Act 1867 sought to establish free trade within Canada: “All articles of the growth,
produce, or manufacture of any one of the provinces shall, from and after the union, be admitted



free into each of the other provinces.” This limitation, it is generally agreed, has been honoured
mostly in the breach.” In the past, this had something do with Ottawa’s inability to use a weak
trade-and-commerce power to enforce this principle legislatively. Nowadays, when the trade-
and-commerce power might be more effectively exploited, its exercise is more a matter of
political will. In any case, provincial barriers to intranational trade are significant.*

THE STRUCTURE AND OPERATION OF GOVERNMENT

Parliamentary Government

The proverbial alien visiting earth would learn little about the workings of Canadian government
by reading the Constitution. There he would find lengthy discussions of the generally invisible
governor general and provincial lieutenant governors but no mention of the first ministers (prime
minister federally; premiers provincially) who dominate the daily news. To learn the truth about
Canada’s governance, our alien would have to turn from the text of the Constitution to its
conventions. Chief among these is the parliamentary convention of “responsible government,”
which requires the representative of the Crown to exercise the formal executive powers almost
exclusively on the advice of the first minister and the Cabinet, who are members of the
legislature and remain in power only with the “confidence” of a majority of their colleagues (in
the “lower house” in bicameral legislatures). Through this convention, executive power passes
from the monarch to the leaders of the democratically elected legislatures.

In adopting this system, the British North Americans rejected the starker separation of
federal powers they saw in the United States. Certainly, the judiciary would be independent of
the political branches, but the executive and legislature, although conceptually distinct, were
much more closely integrated in a single institution.

The Canadian founders nevertheless embraced goals of liberal democracy that the
American founders would have recognized. They wanted a regime of constitutional liberty that
would promote self-government through elected legislatures and that would protect rights,
including property rights. The American system, they thought, had become overly democratic in
the populist sense and thus more dangerous to liberty. In their view, the British system of
responsible government provided better liberty-protecting checks and balances.®'

Many Canadians today would consider this view naive, pointing out that responsible
government has generated highly disciplined governing parties that are controlled by the
executive rather than the reverse. The Canadian House of Commons and the provincial
legislative assemblies have become so executive-dominated that modern commentators
sometimes apply the label of dictatorship,** echoing James Madison’s dictum about the
accumulation of all powers in the same hands being “the very definition of tyranny.”® This
exaggerates the Canadian reality. Among other things, power remains dispersed through the
federal system itself and between the political and judicial branches. Moreover, even the so-
called “trained seals” on the backbenches of government parties can be pushed only so far.
Checks and balances are not absent in Canada, although there is no denying the very
considerable and concentrated power of Canada’s first ministers.

Bicameralism, which is traditionally conceived as a check on the power of lower houses,
is also, in Canada, a potential check on executive power. Yet only the federal Parliament
includes a second chamber. Ontario and Quebec each have 24 senators in the Senate, as do the
four western provinces (six each) and the three Maritime provinces (Nova Scotia and New
Brunswick with ten each and PEI with four). When Newfoundland entered Confederation, it
was given six senators. The Yukon, NWT, and Nunavut have one senator each.

The Senate has virtually identical powers to those of the House of Commons. Money



bills may not be introduced there,* but the Senate may defeat them. The Commons may not
override the Senate’s veto except in the case of constitutional amendments, where it exercises
only a suspensive veto.*> As an appointed house in a democratic age, however, the Senate lacks
the legitimacy to exercise these very considerable powers effectively.

On the assumption that the Senate would take care of regional representation in the
federal Parliament, the House of Commons was supposed to be based on representation by
population. Given the Senate’s inefficacy, however, a degree of regionalism has crept into
Commons representation. Constitutional amendments have ensured that no province has fewer
members in the Commons than it has in the Senate and that a province’s seats will not be
reduced below 1985 levels.*® The “senatorial floor” gives tiny PEI four seats, double what it
would be entitled to otherwise. The 1985 “grandfathering” provision leads to overrepresentation
in several other provinces, mainly at the expense of Ontario, British Columbia, and Alberta.
This regionalization of the Commons, however, does not meet the need for effective regional
representation in the federal government because most power lies in the Cabinet, not generally in
the House.

Therefore, the Cabinet has borne much of the integrative burden within the federal
government. From the outset, Canadian prime ministers, who choose their cabinets from among
their partisan legislative colleagues, have made regional representation a central principle of
“cabinet making,” and strong regional ministers have been key to the success of many federal
governments. In the past, religious representation also figured prominently in Cabinet selection,
although nowadays characteristics such as race, ethnicity, and gender are more important.
However, the Cabinet has not adequately filled the perceived need for effective provincial and
regional representation, especially as more power has been gathered into the hands of the prime
minister.®” This has led many to call for reform of federal parliamentary institutions, including
electoral reform, the creation of a Triple E Senate, or changes that would weaken party discipline
(and hence executive authority) in the Commons.

What is true for the national Parliament is perhaps truer for the unicameral provincial
legislatures, which do not experience even the sporadic limitations on executive power applied
by the Senate. Moreover, the limited formal mechanisms for representing regional and
provincial interests in the national Parliament have cleared the way for premiers to portray
themselves as the best representatives of provincial interests in national politics. In effect, the
combination of federalism with increasingly executive-dominated parliamentary systems has
produced the characteristic pattern of intergovernmental relations known as “executive
federalism” (to be discussed in more detail below).

The Judiciary

Canada’s judiciary is an integrated hierarchy composed of provincial courts, joint federal-
provincial courts (known as “superior courts”), and federal courts. With some exceptions, all of
these courts settle disputes arising under both federal and provincial law.

The purely provincial courts are constituted and staffed by the provinces under their
Section 92(14) authority over the administration of justice. These lower trial courts deal with
matters arising under provincial private law, but they also try more than 90 percent of cases
arising under the federal Criminal Code.*®

Moving up the hierarchy, we find the only courts mandated by the Constitution Act 1867
(Sec. 96). Composed of a trial division and a court of appeal in each province, these “superior
courts” are also constituted by the provinces (Sec. 92(14)), but their judges are appointed (Sec.
96) and paid (Sec. 100) by the federal government. The trial division of these “Section 96
courts” hears the more important civil and criminal cases and may hold jury trials; the courts of



appeal give authoritative interpretation to both federal and provincial law subject only to the
ultimate authority of the Supreme Court of Canada.

Section 101 of the Constitution Act 1867 authorized, but did not require, the federal
Parliament to establish a supreme court. Constituted in 1875, eight years after Confederation,
the Slégreme Court did not actually become “supreme” until appeals to the JCPC were ended in
1949.

Section 101 also permits the Parliament to establish additional courts to hear cases
arising under federal law, thus allowing the federal government to remove areas of federal law
from the jurisdiction of the Section 96 courts and give them to federal courts. Ottawa has
established two such courts: the Federal Court of Canada, which is responsible for federal
administrative law, and the Tax Court.”® With these exceptions, courts throughout the system
can decide matters of both federal and provincial law, including issues of constitutional law that
emerge in the course of ordinary litigation. All levels of the judiciary can invalidate -- and
sometimes even rewrite’' -- both federal and provincial laws on constitutional grounds subject to
review by the Supreme Court.

The Supreme Court exercises its ultimate authority over constitutional law partly because
it sits atop the appellate hierarchy. But the federal government can also pose “reference
questions” to the Court. The provinces can similarly refer issues to the provincial courts of
appeal, whose decisions can then be appealed to the Supreme Court. Many of Canada’s most
important constitutional decisions, including the 1981 Patriation and 1998 Secession rulings,
were reference cases.”> Formally considered “advisory opinions,” these decisions are in practice
given the same precedential weight as judicial opinions in appellate cases.

As one would expect for such a powerful body, Supreme Court appointments are subject
to representational concerns. By law, three of the nine judges must come from Quebec; by
convention, the other regions must be fairly represented. Appointment of judges is
constitutionally a discretionary executive prerogative, falling in practice to the minister of justice
and the prime minister, who receive behind-the-scenes advice from a variety of sources,
including provincial bar associations. In the case of the Supreme Court, there have been many
proposals to make the process more open and consultative and to include some provincial input.
None have thus far succeeded.”

INTERGOVERNMENTAL RELATIONS

Intergovernmental relations are inevitable given interjurisdictional overlap, Ottawa’s power to
spend in areas of provincial jurisdiction, and the provincial premiers’ claim to champion
provincial interests in areas of federal jurisdiction.

Because parliamentary government concentrates power in the executive,
intergovernmental interaction is dominated by an extensive system of “executive federalism” in
which cognate ministers and/or their deputies meet to work out matters of common concern.”*
First ministers’ meetings, which deal with the matters of highest importance, are particularly
prominent and often conflictual, although their use depends on the preferences of federal prime
ministers. In a real sense, the institutions of executive federalism are Canada’s true “third order”
of government. Although executive federalism is for the most part a constitutionally unofficial
practice, Section 35.1 of the Constitution Act 1982 commits first ministers to calling a
conference, to which aboriginal representatives have been invited, before amendments are made
to any of the constitutional provisions concerned directly with aboriginal matters. Similarly,
Section 49 mandated a first ministers’ conference to review the new amending procedures within



15 years after they came into effect (i.e., by 1997). From a democratic perspective, executive
federalism poses difficulties. Policy agreements transcending jurisdictional boundaries are
reached by ministers in an entirely unofficial forum and then given a stamp of approval by their
executive-dominated legislatures. Critics wonder what happens to democratic accountability.”

Constitutional influences on interjurisdictional relations at the level of society and the
economy, rather than of governments, include the “mobility rights” guaranteed to Canadian
citizens and permanent residents by Section 6 of the Charter. These rights, which apply only to
natural persons, not corporations, include the right to move to and take up residence in any
province and to pursue a livelihood in any province. Section 6 mobility rights are subject to
valid provincial laws of general application and to reasonable residency requirements for the
receipt of publicly provided social services. Provincial restraints on the professional activities of
out-of-province residents have been held to be unconstitutional by the Supreme Court.”®

The free movement of goods is not protected by the Charter, but Section 121 of the
Constitution Act 1867 requires that “all articles of the growth, produce or manufacture of any
one of the provinces shall ... be admitted free into each of the other provinces.” This section
“precludes customs duties between the provinces” but “has never been used to strike down non-
fiscal impediments to interprovincial trade” and prohibits “only the crudest and most direct
provincial restrictions on the mobility of capital.””’ As a result, interprovincial economic
barriers are substantial.

FISCAL AND MONETARY POWERS

The federal government was given most of the obvious economic powers, including banking and
monetary policy. In addition, Ottawa can flex its muscle within areas of provincial jurisdiction
because of the “vertical imbalance” between its taxation and spending powers and those of the
provinces. Ottawa may raise money by “any mode or system of taxation,”® but a province may
impose only “direct taxation” and license fees.” Legally, direct taxes are imposed on those
intended to pay them, while the direct payer of indirect taxes passes them on to others.'™ Given
that the most important direct tax, the income tax, did not exist at the time of Confederation, the
limitation of provinces to direct taxes reflected the founding perception that their responsibilities
would be much less costly. This changed dramatically as provincial powers gained significance
with the rise of the welfare state. Provincial social-policy responsibilities such as health care and
education are hugely expensive.

Since Confederation, of course, provincial revenues have grown significantly. The
income tax has become well established in both orders of government, and the JCPC gave
provinces access to what might seem the quintessential indirect tax, the sales tax, by defining
retailers as government collectors of a tax imposed directly on consumers.'®! Significantly, the
provinces may also collect royalties from natural resources within their boundaries.'” In
addition, both orders of government may borrow money on their own authority without
restriction,'® and there is no constitutional stricture on deficit financing by any order of
government.'® Nevertheless, the revenues of provinces regularly fail to meet their constitutional
expenses, whereas Ottawa takes in more tax revenues than it spends in its own areas of
jurisdiction. Ottawa addresses this imbalance by spending in areas of provincial jurisdiction.
This federal “spending power” is constitutionally implied rather than explicitly stated.

Ottawa’s fiscal transfers address not only the vertical imbalance between itself and the
provinces, but also the “horizontal imbalance” between richer and poorer provinces. These
“equalization payments” are intended to ensure that citizens enjoy similar levels of government



services in all the provinces. In effect, Ottawa uses its taxation and spending powers to transfer
resources from so-called “have” provinces to the “have nots.”

The principle of federal transfers to the provinces was established in Section 118 of the
Constitution Act 1867, which early on provided for federal subsidies to provincial governments.
This provision has since been repealed, but Section 36 of the Constitution Act 1982 states that
the federal government is “committed to the principle of making equalization payments to ensure
that provincial governments have sufficient revenues to provide reasonably comparable levels of
public services at reasonably comparable levels of taxation.” What qualifies as “reasonable
levels™ is, of course, open to interpretation.

FOREIGN AFFAIRS AND DEFENCE POWERS

Under the Constitution Act 1867, Ottawa has exclusive authority over “militia, military and
naval service, and defence” (Sec. 91(7)). Moreover, it can enact temporary domestic-emergency
legislation during and after wars under the emergency component of its POGG power.

Foreign policy is not as straightforward. Making treaties is a prerogative of the federal
executive and requires no legislative approval. However, in the 1937 Labour Conventions
Case,'” the JCPC ruled that the power to enact any legislation necessary to implement a treaty
followed the normal federal division of powers; thus only provinces may enact implementing
legislation in their areas of jurisdiction. “While the ship of state now sails on larger ventures and
into foreign waters,” wrote the JCPC, “she still retains the water-tight compartments which are
an essential part of her original structure.” Labour Conventions remains the black-letter law.
Today, however, where it remains unclear which government has the relevant legislative
authority, the Supreme Court will sometimes be influenced by treaty obligations to find in favour
of Ottawa.'”® As a consequence of the division of legislative authority to implement treaties,
Canada often seeks the inclusion of a “federal state clause.” Such a clause informs all
signatories that the fulfillment of Canada’s obligations may depend in part on the cooperation of
provincial governments.

The federal government will also negotiate with the provinces prior to signing a treaty
involving their jurisdiction in the attempt to bring them onside. Because the provinces have an
interest in successful international trade negotiations, they increasingly cooperate in this area.
This was true, for example, in negotiations under the General Agreement on Tariffs and Trade in
the mid-1980s, the 1989 Free Trade Agreement with the United States, and the 1994 North
American Free Trade Agreement.

Although provinces may not make full-fledged treaties, they have entered into
international agreements in areas of provincial jurisdiction. Consequently, provinces, and most
notably Quebec, have established a number of foreign offices to represent their interests. In the
main, these offices are directed at encouraging investment and trade. Cooperation with the
federal government, and even among provinces, is also the rule. However, Quebec’s offices
have had a more cultural and quasi-diplomatic role, particularly under separatist governments
and especially with respect to relations with the francophone world.

CITIZENSHIP
The federal Parliament has exclusive jurisdiction over citizenship. The Constitution Act 1867 is

silent about citizenship because Canadians were then simply British subjects. In 1947, as part of
rising nationalist sentiment following the Second World War, the federal government introduced



legislation establishing a statutory category of Canadian citizenship. The federal government’s
authority to define the requirements of citizenship is accepted by most scholars, but it is unclear
whether the power is part of its jurisdiction over naturalization and immigration (Sec. 91(25) of
the Constitution Act 1867) or an exercise of its general power to legislate for the “Peace, Order
and good Government” of Canada.'®” Citizenship is granted on both the “law of soil” (jus soli)
and the “law of blood” (jus sanguinis). Anyone born on Canadian soil is automatically a
Canadian citizen. Children born abroad to a Canadian parent also have a right to Canadian
citizenship (second-generation nonresidents lose their right to citizenship at the age of 28).
Permanent residents may apply for Canadian citizenship if they have resided in Canada for three
of the four years prior to application. Such residents also need to demonstrate adequate
knowledge of Canada and of one of the official languages in order to complete the citizenship
process. Since 1977 Canadians have been allowed to take foreign citizenship while keeping
Canadian citizenship, thus permitting dual or multiple citizenship. All regulations and
procedures related to citizenship are defined and administered by the federal government.

Despite its statutory status, citizenship developed a constitutional aspect with the
enactment of the Charter of Rights and Freedoms. While most Charter rights are extended to
everyone in Canada, three rights are exclusive to Canadian citizens: democratic voting (Sec. 3),
mobility (Sec. 6), and minority-language education (Sec. 23). In 1989 the Supreme Court ruled
that discrimination on the basis of citizenship is unconstitutional,'® but the Court subsequently
upheld civil-service hiring and promotion preferences for citizens.'” Discrimination on the
basis of citizenship remains an unsettled area of Canadian legal and constitutional doctrine and is
therefore certain to attract future judicial determinations.

VOTING, ELECTIONS, AND POLITICAL PARTIES

Although the Constitution is silent about the organization and behaviour of political parties, it
does have provisions governing elections and electoral districts. The Constitution Act 1867
established the House of Commons and the provincial assemblies as elected institutions,
provided for an initial distribution of seats (subject to readjustment after each decennial Census),
and set the maximum period between elections (five years for the Commons and four years for
provincial assemblies). As noted earlier, provinces amended their constitutions to increase the
maximum term for provincial assemblies to five years. The 1982 Charter of Rights and
Freedoms confirmed the five-year maximum duration of the Commons and provincial
assemblies, except in times of emergency, and mandated that they sit at least once a year.

The Charter also guarantees “every citizen” the right to vote in elections for these
assemblies and to stand for election.''® The courts have held that the right to vote is infringed by
too great a variation in constituency size but that the equally sized constituencies suggested by
the “one person, one vote” principle are not required.'"’ Deviation limits of plus or minus 25
percent have been upheld.'”? As far as the franchise is concerned, a reasonable age threshold for
voting is constitutionally permissible, but the disenfranchisement of prisoners is not.'"

Within these limits, each legislative body is free to administer and organize its own
electoral operations, including the exact form of the franchise. All Canadian citizens 18 years of
age or older are qualified to vote in federal elections, with the exception of officials responsible
for running elections, which includes the chief electoral officer, the assistant chief electoral
officer, and the returning officers in each electoral district (except when required to vote to break
a tie on a recount). The same is true of provincial elections. Provincial governments monitor
municipal elections, and the federal government, under the Indian Act (Secs 74-79), administers
elections for band councils on Indian reserves.



Until 1996 voters were registered, or enumerated, in the lead up to each election. Since
then a permanent database, the National Register of Electors, has been used to produce the
preliminary voters’ lists for federal elections, by-elections, and referendums as well as for
provincial, territorial, municipal, and school-board elections when the relevant authority has a
formal agreement with Elections Canada.

INDIVIDUAL AND COMMUNAL RIGHTS

Under the pre-1982 Constitution, there were few substantive, as opposed to jurisdictional, limits
on Canadian governments. The federal government and the provinces of Manitoba and Quebec
were constrained by the requirement to make provision for the use of either English or French in
their legislatures and courts and by the requirement to produce the records, journals, and laws of
these institutions in both languages. Similarly, some of the jurisdiction of the “superior” courts
established by Section 96 of the Constitution Act 1867 is fully entrenched and beyond the
authority of either order of government to alter or repeal.''* In addition, beginning in the 1930s,
certain judges of the Supreme Court, but never a majority, opined that an “implied bill of rights,”
protecting such principles as freedom of political expression, was inherent in the parliamentary
system of government established by the Constitution.'"”

Parliament and three provinces (Alberta, Saskatchewan, and Quebec) also enacted
statutory bills of rights applicable only within their own areas of jurisdiction. Although these
statutory bills are still in force (and occasionally applied), the Charter of Rights and Freedoms
has largely superseded them.''® Unlike the statutory bills, the Charter applies within both federal
and provincial jurisdictions. Its rights and freedoms are protected against abridgment by
government, not by private actors, although the distinction is not altogether clear. Although the
Charter does not explicitly incorporate international human-rights instruments, the Supreme
Court sometimes uses international (and comparative) law and jurisprudence as interpretive aids.

The Charter’s rights and freedoms are not absolute. Section 1 guarantees the Charter’s
rights and freedoms “subject only to such reasonable limits prescribed by law as can be
demonstrably justified in a free and democratic society.”'!” Section 4(2) allows a legislature to
continue beyond the normal five-year limit because of “real or apprehended war, invasion or
insurrection” if it receives the support of at least two-thirds of its members. Most dramatically,
as a result of the 1981 compromise between Prime Minister Trudeau and the dissenting
provinces during the patriation process, even unjustified laws can be immunized against the
Charter for renewable five-year periods by including in them a declaration that the law shall
operate “notwithstanding” certain Charter rights (Sec. 33). This notwithstanding clause was
initially used extensively by Quebec, including in its omnibus immunization of all the province’s
legislation immediately after the Charter came into force. Elsewhere, the override clause is more
apt to be seen as illegitimate. Nevertheless, it has been used in 16 pieces of legislation by
provinces other than Quebec. ''® The clause has never been invoked by the federal government.

The notwithstanding provision protects laws only against the Charter’s “Fundamental
Freedoms” (Sec. 2), “Legal Rights” (Secs 7-14), and “Equality Rights” (Sec. 15). These sections
include many familiar liberal-democratic rights. The fundamental freedoms, for example, are the
classic freedoms of religion, expression, assembly, and association. The legal rights include the
right to “life, liberty and security of the person,” the right to counsel, the right to be presumed
innocent until proven guilty, the right to protection against self-incrimination, and the right to
protection against double jeopardy. The equality-rights section guarantees equality “before and
under the law and ... the right to the equal protection and equal benefit of the law without
discrimination and, in particular, without discrimination based on race, national or ethnic origin,



colour, religion, sex, age or mental or physical disability.” This provision contains unnamed
grounds of discrimination analogous to the enumerated ones. The courts have found foreign
citizenship'"” and sexual orientation'?” to be among these “analogous grounds.”

One classically liberal limitation on government that was deliberately left out of the
Charter is the protection of property rights. This has led some advocates of these rights to call
for a constitutional amendment to include them and others to explore the interpretive possibility
of bringing property rights within the guarantee of “security of the person.”'*!

Not subject to the notwithstanding clause are the Charter’s “Democratic Rights” (Secs 3-
5), “Mobility Rights” (Sec. 6), and “Language Rights” (Secs 16-23). These more strongly
protected provisions include additional rights common to liberal democracy, such as the rights to
vote and to move about freely. Many of these “strong” rights, however, are more peculiar to the
Canadian situation. The democratic rights, for example, speak mostly to the parliamentary
system, limiting elected assemblies to five-year maximum terms and ensuring a sitting of the
federal and provincial legislatures “at least once every 12 months” (Sec. 5). The mobility-rights
section permits a government to engage in otherwise unjustified discrimination in favour of its
own citizens if its unemployment rates are above the national average. The Charter’s language
rights clearly respond to Canada’s ethno-linguistic history. Indeed, some of them were designed
to invalidate language laws passed by the separatist Government of Quebec.'**

Much of the Charter emphasizes individual rights. Its provisions generally guarantee
rights and freedoms to “every citizen,” or (indicating the protection of noncitizens as well) to
“everyone,” “every individual,” or “every person.” This individualistic orientation is true of the
rights to use either official language or to have one’s children educated in the minority language
(i.e, French), which is why these rights jeopardized Quebec’s policy of limiting individual rights
of language choice in the name of collective survival. In certain respects, however, the Charter
tends toward a group-rights vision. Thus the Section 15 guarantee of equality rights “without
discrimination” immediately goes on to say that this “does not preclude any law, program or
activity that has as its object the amelioration of conditions of disadvantaged individuals or
groups.” This provision permits group-based affirmative action, although it does not require it.

Similarly, the right to have one’s children educated in the minority official language of
one’s jurisdiction is available only to two specified groups: (1) Canadian citizens for whom the
minority language is their first language or (2) citizens who received their own primary-school
education in this language in Canada. Moreover, the right to have such education publicly paid
for applies only when “numbers warrant” -- that is, when there is a sufficiently sizeable group.
Additionally, the rights of denominational schools protected by the Constitution Act 1867 are, in
an important sense, rights of religious communities.

The right to publicly funded denominational and minority-language schools are positive
rights that require government action rather than simply inaction, as is the right to have the
legislation of Quebec, Manitoba, New Brunswick, and Canada enacted and published in both
official languages.'? Positive rights to such social-policy goods as housing and health care are
not explicitly mentioned in the Charter, and, as in the case of property rights, their advocates
argue about whether to pursue them through constitutional amendment or judicial interpretation.
The courts have certainly made interpretive forays into positive social rights. They have ruled,
for example, that if governments choose to enact legislation prohibiting discrimination in
employment, housing, and the like, they must extend the protections of this legislation to all
groups covered by the Charter’s equality-rights provision, including such unnamed analogous
groups as gays and lesbians.'** In the realm of health care, they have required governments to
pay for interpreters for deaf patients.'*



CONSTITUTIONAL CHANGE

The Constitution Act 1982 sets out five amending procedures, most of which were discussed
above. The general amending formula (Sec. 38), governing all matters not explicitly covered by
the other four, is the “residual” formula, which requires the consent of the Senate, the House of
Commons, and the legislative assemblies of two-thirds (i.e., seven) of the provinces having 50
percent of the population. Section 42 provides a list of matters that are expressly covered by this
7-50 formula. These include the principle of proportionate representation of the provinces in the
House of Commons, the powers and composition of the Senate and the appointment of its
members, and the establishment of new provinces. Changes to provincial powers are also
covered by the 7-50 formula, although dissenting provinces may opt out, in some cases with
compensation, of any diminution of their powers (with the option to opt in later). In 1996, in
response to the 1995 referendum on Quebec secession, the federal Parliament passed what Peter
Hogg calls the “regional veto statute,”'** which “loans” Ottawa’s veto under Section 42 to each
of five “regions”: Quebec, Ontario, British Columbia, Atlantic Canada, and Prairie West. In each
of the latter two regions, consent would be signified by the approval of two provinces with 50
percent of their region’s population. This legislatively transformed the constitutional formula,
giving a practical veto to each of four provinces: Quebec, Ontario, and British Columbia
(because they coincide with three of the regions) plus Alberta (because it has more than 50
percent of the population of the three prairie provinces).

The second amendment formula (Sec. 41) specifies some matters -- the office of the
governor general and lieutenant governors, the right of a province not to have fewer members in
the Commons than in the Senate, the use of English or French, the composition of the Supreme
Court, and the procedures for amendments themselves -- that require the unanimous consent of
the federal and provincial legislative houses.

The third formula (Sec. 43) provides that a constitutional amendment applying only “to
one or more, but not all, provinces” requires the consent only of the federal houses and the
legislative assemblies of the provinces to which the amendment applies.'?’ This includes altering
provincial boundaries and amending the use of English or French within a province. The latter is
an express qualification of the language clause in the unanimity formula, allowing, for example,
other provinces to follow New Brunswick in making themselves officially bilingual without
requiring the consent of all the other provinces. The fourth formula (Sec. 44) allows the federal
Parliament, in matters not covered by other amending formulae, to amend “the Constitution of
Canada in relation to the executive government of Canada or the Senate and House of
Commons.” Finally, the fifth formula (Sec. 45) enables provinces to amend their own
constitutions. In addition, some observers argue that the 1992 referendum on the Charlottetown
Accord established a convention that the formal amending rules be supplemented by
referendums in the case of major amendments.'*® There have been several amendments under the
provisions established in 1982,'* but most constitutional adjustment occurs by way of judicial
interpretation.

EMERGING ISSUES

Many of the perennial issues of Canadian public life -- relations between Quebec and the rest of
Canada, provincialism, regionalism, First Nations issues, and the like -- dominated a public
agenda of “megaconstitutional” change from the 1960s to the 1990s. With the failure of the
Meech Lake and Charlottetown Accords, however, came widespread constitutional fatigue, and
the 2003 election of a federalist government in Quebec dampened calls for formal constitutional



change from this quarter. Indeed, the “C” word became one that many public actors assiduously
avoid. Nevertheless, the yearning for substantial institutional change survived the declining
appetite to achieve it through formal constitutional amendment. In effect, attention shifted from
“large C” to “small ¢” constitutional change, or from constitutional amendment to legislative,
bureaucratic, and interpretive reform.

The mid-to-late-1990s were notable for the degree to which important institutional
change was achieved via ordinary legislation, a trend that seems set to continue. We have
already noted, for example, Ottawa’s 1996 legislative promise to use its veto over constitutional
amendments to block any that do not have the consent of specified regional groupings of
provinces, thus significantly altering the amending procedures. True, this change is itself not
constitutionally entrenched, but given the conventional nature of Canadian constitutionalism, it
may be politically difficult to undo. Four years later, in the spring of 2000, the federal
government enacted the Clarity Act, which essentially underlined the Supreme Court’s decision
in the 1998 Secession Reference." This Act requires that a clear question be passed by a clear
majority of voters in any future referendum and stipulates some of the items that must be agreed
to in a secession amendment.*! We have similarly noted how the growing assertiveness of First
Nations, in combination with the difficulty of dealing with their claims at a constitutional level,
has led governments to offer legislative solutions such as that found in the Nisga’a Agreement.

More recently, a Royal Commission initiated by the Government of Newfoundland and
Labrador suggested that the province has both benefited and lost as a result of joining
Confederation in 1949. In particular, limitations on access to taxation revenue from offshore oil
and gas production are seen as unfair by Newfoundland and other Atlantic provinces. It is quite
likely that we will see legislative action to alleviate some of this discontent.

Legislative proposals also exist to address the interest among voters and governments in
improving the accountability of Canada’s political institutions. For example, the federal
government has introduced a range of measures, including party-financing legislation and ethics
guidelines, aimed at improving both the operation of political institutions and public perception
of their operation. Prime Minister Paul Martin has indicated a desire to pursue other changes,
including attempts to reduce party discipline in the Commons that will alter the nature of central
institutions.

In the provinces, British Columbia has legislatively implemented fixed-term elections,
and other provinces are considering doing the same. Equally dramatic, governments in British
Columbia, New Brunswick, Quebec, and Prince Edward Island have initiated formal procedures
aimed at assessing the democratic adequacy of their traditional “first-past-the-post” electoral
systems, with other provinces soon to follow. Reform of provincial legislatures is also on the
agenda. For example, a recent electoral redistribution report in Alberta raised the issue of a
second chamber for the province. One can easily imagine a domino effect if electoral and
legislative change occurs in a number of provinces. The implications for federalism are
potentially complex. For instance, more proportionally elected provincial legislatures --
particularly if they produce coalition governments -- might, on the one hand, undercut the logic
of executive federalism, which rests on executive dominance, and, on the other, provide premiers
greater legitimacy in their negotiations with other federal actors.

As for intergovernmental relations, the current preeminence of social policy (e.g., health
care) in provincial-federal interaction is reminiscent of the period before constitutional issues
came to dominate executive federalism. The appeal of fiscal prudence, combined with federal
surpluses, cements Ottawa’s domination of these negotiations and may produce new types of
intergovernmental agreements. External pressures, such as negotiations under the World Trade
Organization, the Free Trade Zone of the Americas, and relations with the United States, may



spawn new ways of reaching agreements on security as well as on international trade and
encourage the federal government to assert its authority in this area. However, policies such as
health care, which have serious implications for budgets and government direction, are so
contested that a return to the bureaucratic cooperation of earlier times seems improbable. One
area in which we might expect to see both greater activity and more conflict is with respect to
municipal government. The new federal government has promised to provide financial aid to
municipalities, many of which -- notably large cities -- face severe difficulties financing
infrastructure. Settling on a mechanism for such assistance may prove controversial because
federal intervention in an area of provincial jurisdiction will not sit well with many provinces
and because the needs of municipalities are diverse.

Finally, much constitutional reform comes by way of judicial interpretation. The balance
of power between the federal and provincial governments is constantly being adjusted by the
courts. This is an old story, but now the growth in Charter litigation and the broadening of the
Charter’s application due to Supreme Court interpretation shape public policy in new and often
more publicly visible ways. Given that most public policy in Canada has a federal (and
constitutional) component, the growth of Charter politics will continue to affect the nature of
Canadian constitutionalism and federalism.
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'ZThe constitutional text simply requires that statutes be “printed and published” in both languages, but the
Supreme Court has ruled that it requires “enactment” in both languages as well. Attorney General of Quebec v.
Blaikie [1979] 2 S.C.R. 1016 at 1022.

2 Yriend v. Alberta [1998] 1 S.C.R. 493.
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BOReference re Secession of Quebec [1998]2 S.C.R. 217.
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