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Kingdom of Spain

FRANCISCO VELASCO CABALLERO

Local governments play a very important role in Spain’s contemporary suc-
cess. They contributed significantly to the establishment of democracy.
The restoration of democracy, after four decades of military dictatorship
(1939—75), was not only a question of freely electing the central govern-
ment; it also required expansion of a new culture of participation and free-
dom. The municipal councils played a fundamental role in this process as
far back as 1977, before the Constitution was proclaimed in 1978.

Local governments, next to the new autonomous communities created
in 1979, have been decisive in Spain’s economic development. The munic-
ipal and provincial councils have collaborated very actively to establish the
economic bases (i.e., services and infrastructure) for private entrepreneur-
ial activity. Thus the municipal and provincial councils have been success-
ful in securing, like never before, more efficient delivery of public services,
such as water supply, waste disposal, and highway maintenance. In addi-
tion, through the use of new municipal companies and administrative
agencies, councils have attained unprecedented levels of success in pro-
moting economic development locally. Recently, local governments have
also been influential in achieving the objectives of the welfare state. It is
the city councils that, precisely because of their proximity to the citizens,
were the first to design and implement public policies focused on under-
privileged citizens.

The constitutional and legal frameworks of local governments, firmly
grounded in the principles of democracy and autonomy, play an integral
role in the social, economic, and political success of Spain. Democracy has
made local governments fully accountable to their citizens and has thus fos-
tered their autonomy. In turn, local autonomy has stimulated the leading
role of the councils. It has also prompted innovative public choices suited to
the specific needs of individual towns. To accommodate this local autonomy,
sufficient resources are made available to finance specific local choices.
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Despite the progressive nature of local government, politicians and
scholars have asked for a review of the local government system. Some pro-
posals concern the possibility of introducing new powers of legal control by
the autonomous communities over all local governments, or at least over
the smaller ones. By contrast, the associations of local governments advo-
cate for the expansion of local jurisdiction and the financial resources
available to local government. All these proposals, however, rest on a firm
acceptance of the current local government system and are mainly di-
rected at remedying certain problems and developing local autonomy."

The Kingdom of Spain ranks among the largest countries in the Euro-
pean Union (EU) in terms of its population, gross domestic product
(GpP), and size of its territory.? Spain has 44.7 million inhabitants, consti-
tuting 8.9% of the entire population of the £u. Currently, at least 4.1 mil-
lion of these inhabitants are immigrants (9.3% of the total population).3
These figures would be even higher if the approximately 700,000 addi-
tional illegal immigrants were included in the total. Moreover, the fact that
Spanish nationality is easily attainable by certain foreigners from Latin
American countries and Morocco (mainly) means that in a few years a sig-
nificant portion of the population will come from other countries. Al-
though the Spanish population is certainly growing (at a rate of 1.2% in
2000), almost the entire increase is attributable to immigration and is con-
centrated in only a few regions and towns, namely Catalonia, the Mediter-
ranean coast, and Madrid. The changes in the demographic structure have
resulted in new political and constitutional debates, such as the electoral
rights of immigrants (which at the moment are tied to nationality) and the
institutional position of other religions, such as Islam and many Protestant
churches, which have grown as a result of numerous Latin American immi-
grants, thus countering the traditional pre-eminence of the Roman Catho-
lic Church.

The economic position of Spain has changed since 1986, when it first
entered the European Community. Estimated Gpp for 2006 rose to
€976.189 billion (US$1.g trillion), which represents a good 3.9% of an-
nual economic growth (the highest figure in the EU). Nevertheless, these
positive figures hide several economic weaknesses. Per capita income in
Spain ranks only twelfth in the Eu. In addition, the striking Spanish eco-
nomic growth shows important imbalances: 60% of the national economy
is derived from the service sector, with 10% originating from the building
sector. In addition, economic growth is highly concentrated in only a few
regions: Madrid, Catalonia, Murcia, the Basque Country, and Navarre.

The constitutional structure of Spain has remained stable since 1978. In
almost thirty years, only one reform has been instituted: the recognition of
EU citizens’ electoral rights in municipal elections. Within the context of
this constitutional stability, however, salient reforms have been made to the
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statutes of autonomy of the different regions of Spain. These reforms have
been geared toward increasing regional self-government. With the last re-
forms of these statutes (Catalonia in 2006 and Andalusia, Aragén, and the
Balearic Islands in 200%), the level of regional autonomy easily equals or
surpasses that which prevails in many federal countries. Nevertheless, the
term “federal” is normally avoided in Spanish territorial and political de-
bates as a consequence of the separatist connotations associated with its
use since the beginning of the nineteenth century.

The “quasifederal” character of the Spanish state can be easily demon-
strated by considering some salient features of the autonomous communi-
ties. First, the statutes of autonomy are necessarily drafted and initially
passed by the regional parliaments — logically within the boundaries of the
Constitution — and finally approved by the Spanish Parliament. Every auton-
omous community has a parliament exercising a broad jurisdiction, even ex-
clusively, on a wide range of important matters — for example, education,
public security, local government, urban planning, and environmental pro-
tection. Even more extensive are the administrative functions of the autono-
mous communities because they apply not only regional laws but also most
of the state ones. Three autonomous communities — the Basque Country,
Catalonia, and Navarre —also have their own police forces, although Navarre
has a mixed system. Finally, even though the administration of justice is an
exclusive competence of the state, the autonomous communities also pos-
sess important powers relating to the judicial bureaucracy.

There are currently proposals by the national government for constitu-
tional reforms. These would address matters such as the equality of male and
female heirs in respect of succession to the throne, definitive identification
of the autonomous communities that comprise Spain, and reform of the
Senate to reinforce its function as the chamber for territorial representation.

Furthermore, the structure and position of the political parties have be-
come crystallized since the 1980s. The political scene is dominated by two
principal parties: the conservative Partido Popular (pp) and the social-
democratic Partido Socialista Obrero Espanol (psok). These two parties
have been trading places as the ruling party since 1982. Following the two
leading parties, the left-wing Izquierda Unida, which incorporates the histor-
ical Partido Comunista (Communist Party), has been progressively losing
electoral support, nowadays failing to obtain anything higher than 5.5% of
the vote. Additionally, in three of the autonomous communities — Catalonia,
Galicia, and the Basque Country — there are sizable nationalist parties. In the
case of the Basque Country, the Partido Nacionalista Vasco has been govern-
ing the community without interruption since 1g79. Catalonia had also
been governed continuously by the Convergencia i Uni6, a nationalist party,
until four years ago. The Bloque Nacionalista Gallego is less popular, being
the third political force in Galicia, after the pp and the PSOE.
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HISTORY, STRUCTURE,
AND INSTITUTIONS OF LOCAL GOVERNMENT

Municipalities have been a permanent fixture in the political history of
Spain. Yet the first historical predecessors of the present municipalities are
found during the Christian Conquest and repopulation of the Iberian Pen-
insula, from the Arab kingdoms, in the eighth century. The conquest was
based on “cartas pueblos” (privileges for repopulation), which secured for
the new settlers possession of land and a high level of autonomy against
the feudal or royal power. Although later centuries saw limits progressively
imposed on this self-government of cities and villages, it remained a histor-
ical reference to a time of freedom and autonomy of the cities. This mem-
ory repeatedly reappeared as a political “myth” in later centuries.

From the mid-twelfth century, the municipalities were subject to significant
restrictions of power, to the benefit of the royal crown or the lords. At that
time, there was an irregular distribution (along the Iberian Peninsula) of cit-
ies and towns subject to different authorities. Towns of realengo were placed
under the authority of the king, whereas cities of sefiorio were subject to the
power of feudal lords. Although the municipalities of realengo lost part of
their power (which was exerted to a great extent by authorities directly
named by the king — corregidores), at the same time, they took part in the new
monarchical institutions (including representation of these cities in the Cor-
tes, or Royal Parliament). The diminution of the power of the municipalities
was even more conspicuous in the territories of sefiorio. In addition, the city
councils lost their “democratic” character, no longer being popular assem-
blies but autocratic bodies composed of councillors appointed by the king
(or the feudal lord) for life and in exchange for a fixed payment. This histor-
ical phenomenon, known as the “sale of public posts,” was a determinant
cause of the continual deterioration of municipal life until the end of the
eighteenth century. Similarly, from the sixteenth century, a process of munic-
ipal fragmentation began, consisting of the dismemberment of ancient larger
municipalities. It resulted in the formation of some 20,000 local bodies by
the end of the ancient régime. Again, the need for funding by the monarchy ap-
pears to have been the motivation for the fragmentation. The creation of a
new municipality, appointed by the king by means of “privilegio de viallazgo,”
gathered important revenue for the royal treasury. Also to the further benefit
of the king, the fragmentation of municipalities limited the political power of
some of the great cities of the time, such as Toledo. The Royal House of the
Bourbons, having settled in Spain as a result of the War of the Succession
(1701-14), transferred to Spain the centralized organization of power found
in France. As a result, the municipalities lost autonomy (mainly economic) to
the benefit of the new royal authorities (intendentes). This situation lasted un-
til the dawn of constitutionalism and Spanish liberalism in 181 2.
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The Spanish Constitution of 1812 was directly connected to the French
revolutionary movement, initiated in 178¢. While the Spanish cities fought
against Napoleon, the deputies of those same cities approved a constitu-
tion clearly influenced by French revolutionary thought. The 1812 Consti-
tution paid special attention to municipalities, prompting a significant
reduction in the number of municipalities (leaving around 9,000 in exis-
tence, a figure similar to that of today). It also set up a second level of local
government: the province. It forbade the sale of municipal posts and estab-
lished the election of mayors and councillors by the townspeople (only the
heads of households). The new constitutional municipalities were subject
to the control of the provincial councils.

The political instability of the nineteenth century was duly reflected in
local government. Frequent military uprisings and erratic alternation be-
tween two parties in the central government — the “moderate” and the
“progressive” parties — resulted in continuous changes being made to the
political organization of local bodies. An example of the parallel processes
this evoked is that mayors were either elected by the townspeople or ap-
pointed by the royal government. Councils, depending on who was in
power, were assigned either merely deliberative roles or actual decision-
making ones. Broad government powers could be manipulated to suspend
or dissolve the councils or to restrict them. Last but not least, those in
power at the time determined the extent of the powers of the provincial
president (jefe politico) over the mayors and municipal councils.

Several dictatorships during the twentieth century culminated in the po-
litical and economic regression of municipalities. The dictatorship of Gen-
eral Francisco Franco (1939-75), in particular, firmly placed the local
bodies (i.e., municipalities and provinces) under the control of the central
government. This was effected not only through the direct appointment
and removal of mayors and provincial presidents but also by means of re-
quiring central government approval of all major local decisions. This situ-
ation radically changed after the proclamation of the Constitution of 1978.
The municipalities and provinces were democratized and assumed a cen-
tral position in the new decentralized state.

At present, public authority is exercised at four basic levels in Spain:
the central state, autonomous communities, provinces, and municipali-
ties. These four orders of government are directly established and guar-
anteed by the Constitution. The entire state is comprised of seventeen
autonomous communities (plus two autonomous cities — Ceuta and Me-
lilla) and two types of local bodies: forty-three provinces and 8,108 mu-
nicipalities.# Unlike municipalities, provinces do not always exist as local
bodies in all the autonomous communities. In some autonomous com-
munities — Asturias, Madrid, La Rioja, Cantabria, Murcia, the Balearic
Islands, and Navarre — provinces are only subdivisions of the state and not
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local governments. In the Basque Country, provinces are substituted for by
the “Historical Territories” of Alava, Guiptizcoa, and Vizcaya. In the case of
the archipelagos, the distribution of local entities is complex. The Autono-
mous Community of the Canary Islands is composed of two provinces;
each province has several islands, and each island is a local entity. The Au-
tonomous Community of the Balearic Islands does not have provinces, but
the islands that constitute the archipelago function as local entities too. This
territorial power structure can only be explained using historical-political cri-
teria. In respect of efficiency criteria, it is difficult for a population of 44 mil-
lion to justify the existence of seventeen autonomous communities,> and
even less so the existence of over 8,000 municipalities (of which, incidentally,
over 80% have a population of under 5,000 inhabitants and only 2% have
over 50,000 inhabitants). However, despite the inefficiency inherent in the
high number of primary territorial entities, the reduction or fusion of these
entities is not currently on the agenda of the political parties.® The senti-
ment of territorial identity is deeply rooted in Spain, so any attempt to amal-
gamate municipalities faces strong social resistance.

From the perspective of expenditure, the progressive importance of the
autonomous communities, the withdrawal of the central state, and the ap-
parent stability of the local entities are clearly observed. Thus, in global fig-
ures in 20006, after intergovernmental transfers, 49% of public expenditure
was accounted for by the state, 7% by autonomous communities, and 1%
by local entities (i.e., municipalities, islands, and provinces). These figures
can easily be explained through an analysis of the main economic costs of
two public services — education and health — both of which are functions of
the autonomous communities. In comparative terms, in countries where lo-
cal expenditure rises above 19% of total public expenditure, education and
health services are generally allocated to local bodies.”

The territorial distribution of power is asymmetrical. The national state
centres its activity on legislative functions, the administration of justice,
and the administrative management of very select sectors (such as defence
and the construction and management of general infrastructure). The au-
tonomous communities perform legislative tasks and manage the greater
part of the administrative functions, mainly those that are typical of the so-
cial state, such as education, health, and social security. The municipalities
implement state and regional laws and provide most local public services,
such as traffic, waste management, and the municipal police force, among
others. Finally, the provinces assist and cooperate with municipalities, their
main function being to ensure the provision of local services by the small-
est municipalities. In the case of the archipelagos (i.e., the Canary and the
Balearic Islands), the functions of the continental provinces and a good
part of the regional powers are performed by the islands. Some particulari-
ties are presented by the “Historical Territories” of the Basque Country.
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They operate in similar ways to autonomous communities in so much as
they have ample jurisdiction, for instance, regarding taxation.

In sum, the primary structure of local government in Spain is based on
two institutions — municipalities and provinces — but their composition var-
ies significantly. On the one hand, municipalities can be large, with over
500,000 inhabitants (e.g., Madrid, Barcelona, Valencia, Sevilla, Zaragoza,
and Malaga); on the other hand, as is the case with the majority, they are
medium-sized or small cities. Of the 8,108 Spanish municipalities, 6,817
(84.1%) have fewer than 5,000 inhabitants. Provinces show similar diver-
gence. In contrast with the most populated, such as Barcelona, Zaragoza,
or Malaga, each with over 1 million inhabitants, others, like Soria, hardly
reach go,o00. The great differences in size are a source of the various dys-
functional elements in the structure of local government because the inter-
ests of the larger municipalities are difficult to reconcile with those of the
more numerous smaller ones. Whereas the large cities openly question the
functions, and even the existence, of provinces, small municipalities are
clearly dependent on them. Another example is the difficulty of combin-
ing the interests of the different sized municipalities in the context of (1)
exclusive associations of municipalities and provinces, (2) the Federation
of Municipalities and Provinces, for the whole of Spain, and (g) the federa-
tions of municipalities within the autonomous communities.

The constitutional system does make allowances for (although it does
not impose) the existence of other local bodies: those established by the
autonomous communities — this is the case with the comarcas (counties) in
Catalonia and Aragon — and single-purpose public partnerships estab-
lished by two or more municipalities for the efficient management of local
public services (manucomunidades). The creation of these other entities is
frequently the cause of political conflict. In the case of the comarcas, estab-
lished for multimunicipal servicing and planning, dissension is created be-
cause they try to occupy the functional space that would typically belong to
the provinces. The Constitution establishes the existence of provinces and
does not permit their extinction, causing parallel rivalry between them and
the counties.

A special case is that of the metropolitan areas of the large cities. Their nor-
mal structure is that of a large city that, in its expansion, encroaches upon
small towns and cities, which in turn experience notable rates of demographic
growth. In the case of Barcelona, for example, the metropolitan area is com-
prised of thirty-two municipalities, including the city of Barcelona. The metro-
politan areas do not have their own specific local government. Since 1979 the
autonomous communities have impeded the development of any new special
territorial government for the metropolitan areas, which could limit their
functions. In fact, some pre-existing metropolitan governments, created be-
fore 1978 — like that of Barcelona — were eliminated by a law of the relevant
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autonomous community. Instead of general metropolitan governments, the
metropolitan areas of some large cities (such as Barcelona and Valencia) pro-
vide different organizational structures for certain public services. In Barcelona
there are specific intermunicipal cooperation entities for the provision of ur-
ban and interurban transport and for environmental protection. These coop-
erative entities, however, do not exist in Madrid. That the metropolitan area of
Madrid is, in itself, an autonomous community means that the metropolitan
area is governed directly by the Autonomous Community of Madrid.

Finally, both Madrid (3,128,600 inhabitants) and Barcelona (1,605,602 in-
habitants) each have their own specific legal order in the form of a special
state law.® Both laws either regulate the participation of the respective local
councils in the management of state infrastructure (e.g., airports and rail sta-
tions) or create specific measures for improving municipal organization or
exercising specified municipal competences, such as traffic regulation. Fur-
thermore, despite the demands of Madrid and Barcelona, neither of the two
special laws contains specific measures that improve their financing. In gen-
eral terms, the special laws of Madrid and Barcelona do not differentiate in
any essential manner between these two cities and other urban municipalities.

The current structure of local government is not novel in terms of compar-
ative constitutionalism. Frequently, federal states — as is the case in Germany —
include two or more types of local government: municipalities and counties.
The place and role of these territorial bodies in the federation is of course
another matter. Spain, and the structures established by the Constitution of
1978, can be fully understood only if one takes into account the organization
of the dictatorial regime between 1939 and 1975. The military dictatorship
of General Francisco Franco clearly centralized public authority. The author-
itarian regime eliminated all forms of regional autonomy. Only two local or-
ganizations survived — the provinces and the municipalities — which were, in
both cases, under strict, even hierarchical, control by the central state. The
democratic transition, embodied in the Constitution of 1978, did not radi-
cally change the territorial organization. Rather, it supplemented and read-
justed it with two primary decisions: the creation of the autonomous
communities and the reconversion of the local bodies (i.e., provinces and
municipalities) into democratic local self-governments. The new constitu-
tional system, however, did not precisely define the functions and role of the
provinces within the framework of the new autonomous communities. In
practice, this has meant that the very existence of the provinces gives rise to
continuous conflicts being brought before the Constitutional Court.9

CONSTITUTIONAL RECOGNITION
OF LOCAL GOVERNMENTS

Article 137 of the Constitution (Constitucion Espanola, cE) guarantees
municipalities, provinces, and the islands (along with the autonomous
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communities) the “right to self-government” in the following terms: “The
State is organized territorially into municipalities, provinces and autono-
mous communities that may be constituted. All these bodies shall enjoy
self-government for the management of their respective interests.”

Since 1999 local governments have been permitted to plead this politi-
cal autonomy before the Constitutional Court. The constitutional recogni-
tion of local autonomy, however, does not imply the direct conferral of
power to local authorities. Unlike the detailed constitutional regulation of
the autonomous communities, ' local bodies are granted only the right to
local autonomy. The Constitution does not specify what powers such au-
tonomy entails. From a historical point of view, priority was then given to
the recognition of the autonomous communities and their effective pow-
ers. The local governments (and therefore local powers) are basically de-
fined by statutory law. This definition is limited not only to state law but to
autonomous community legislation as well.'! In fact, according to the con-
stitutional distribution of powers, the autonomous communities assume
(in their statutes of autonomy) legislative powers that extend over local
government. Therefore, the establishment of local autonomy was, to a
great extent, the responsibility of the regional parliaments. The legal con-
figuration of local autonomy must necessarily take place within the frame-
work of the constitutional guarantee of local self-government, and the
rulings of the Constitutional Court have been decisive in identifying these
constitutional limits. For example, the court held that the regional laws
must grant municipal councils the power to initiate new urban plans.**

The legal system of local government falls under the concurrent jurisdic-
tion of the national state and the autonomous communities. According to
Article 149.1.18 CE, the state has the power to establish (initially by an Act
of Parliament) the “foundations of public administration law.” Therefore,
by describing the provinces and municipalities as “public administrations,”
the Constitution acknowledges the regulatory powers of the central state
over local government. Nonetheless, the statutes of autonomy confer upon
the autonomous communities (with different texts and nuances of mean-
ing) exclusive powers over local government, “notwithstanding” the funda-
mental regulation by the state under Article 149.1.18 ck. The Constitutional
Court has concluded that Spain’s local government system has a “two-fold
nature.”'3 It is defined by the laws of the state as well as by the laws of the
different autonomous communities. The state is responsible for “funda-
mental” regulation; the autonomous communities are responsible for
“nonfundamental” regulation, or so-called “developmental” regulation.
Moreover, the state has interpreted its own “fundamental” powers
broadly.'4 This “fundamental” regulation of local government by the na-
tional state is found primarily in two laws: Act 7/1985 of 2 April, relating
to the regulation of the Basis of the Local System (LBRL);'5 and Royal Leg-
islative Decree 2/2004 of 5 March, which approves the Restated Text of
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the Local Tax Authorities Act (LHL).'® The extent of “fundamental” regu-
lation by the state has thus far imposed clear limitations on the legislative
power of the autonomous communities.

In terms of functions and organization, the municipalities in the different
autonomous communities are fairly uniform, but the provinces are quite di-
verse. In 19779, with the creation of autonomous communities, the provincial
structure underwent important modifications; in some communities the
province disappeared as a local entity. In the Basque Country the provinces
were transformed into “Historical Territories.” In the archipelagos the prov-
inces were partially or totally substituted for by specific local governments
called “islands.” But apart from these exceptions, the organization and func-
tioning of the provinces are very similar throughout Spain. The same can be
said of the municipal governments. The composition of the assemblies, the
electoral system, and financing and management of public services do not
differ noticeably across the autonomous communities.

In 2006 the reform of various statutes of autonomy was initiated, some-
thing that has had important consequences for local government overall.
From the new statutes of Catalonia (2006) and Andalusia (2007), the fol-
lowing points can be highlighted. First, both statutes contain direct regula-
tion with regard to some essential aspects of local governance (i.e., various
guarantees of local autonomy and some organizational matters). In addi-
tion, the new statutes increase the legislative powers of the autonomous
communities in matters of local government (some of the matters that are
currently regulated in national Acts will become regional matters). Lastly,
the new statutes contain a provision that guarantees local funding. Points
of contention, upon which scholars disagree, however, are the role and po-
sition of the new statutory rulings with relation to the laws of the central
state. What is unclear is whether the new statutes are able to trump the
“fundamental” laws of the state.'7

GOVERNANCE ROLE OF LOCAL GOVERNMENTS

The Constitution does not attribute specific powers to the local entities,
nor does it distribute local power between provinces, municipalities, and is-
lands. As mentioned earlier, Article 137 CE guarantees the local autonomy
of municipalities, provinces, and islands, but without any great precision.
The local government system, therefore, lacks a constitutional “universal
clause” that irrefutably establishes the powers of local government, as ex-
ists, for example, in the German Basic Law.'® In recent years, certain schol-
ars have made the argument that Article 187 ¢k (right to local autonomy)
includes a “universal clause” of powers, finding expression in the so-called
“principle of subsidiarity.”*9 Moreover, these scholars argue that such uni-
versal powers can be limited only by law and in terms of the principle of
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proportionality. These opinions have clearly been influenced by German
public law and, especially in recent years, by the principle of subsidiarity in
terms of Article 4.4 of the European Charter on Local Autonomy of 1985
(ratified by Spain in 1988). Thus far, such opinions have not been ac-
cepted by the Constitutional Court,*® even though since 1999 some dic-
tums have appeared to indicate a new doctrine tending in this direction.*!

Municipalities

State Act 7/1985 (LBRL) does not directly give powers to municipalities; it
enumerates matters or functional areas in respect of which the national
and regional Acts have to allocate a “minimum” of jurisdiction to the mu-
nicipalities. In the majority of cases, it is the laws of the autonomous com-
munities that transfer these powers. This is due in part to the fact that
matters best regulated locally in accordance with Articles 25 and 26 LBRL
coincide with the powers of the autonomous communities in terms of their
respective statutes.

According to Article 25.2 LBRL, municipal councils must be empowered
to perform in the following domains: safety in public places, planning for
vehicle traffic and pedestrians on urban roads, civil defence, firefighting,
urban regulations, historic-artistic heritage, environmental protection, ab-
attoirs, markets and consumer and user protection, public health, cemeter-
ies and funeral services, social services, water, public lighting, street
cleaning, waste, sewage, public transport, cultural and sports activities, and
maintenance of school buildings. In all these areas, legislation (of the na-
tional state or the autonomous communities) must confer the necessary
powers to municipalities, although not necessarily exclusively.

In addition, in terms of Article 26.1 LBRL, municipalities are directly re-
sponsible for a certain minimum of public services. These required ser-
vices increase according to the number of inhabitants of a municipality
and must be managed according to national law or, in most cases, regional
laws.?? These laws do not usually contain specific financial provisions. The
funding for each public service, therefore, comes from the common finan-
cial resources of each municipal council, which, as shall be explained later,
are regulated by state legislation. Thus there is a clear separation between
the territorial entity that regulates local services (normally the autonomous
community) and the territorial entity that regulates local income (nor-
mally the central state).

Finally, Article 28 LBRL completes the outline of powers and public ser-
vices of the municipalities by authorizing the municipalities to perform
“complementary activities” to those of other administrations in the follow-
ing areas: education, culture, promotion of women, housing, health, and
environmental protection. These local activities have clearly surpassed
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their “complementary” nature and are essential tasks of municipalities,
highly demanded and valued by citizens. This is the case in respect of poli-
cies on equality, children’s education, treatment of drug addicts, and urgent
healthcare. In addition to “complementary activities” formally included un-
der Article 28 LBRL, municipalities perform new tasks (especially social ser-
vices) without express empowerment to do so. Two especially noteworthy
examples are the social integration of immigrants (both legal and illegal)
and activities revolving around international cooperation — very well devel-
oped in the municipalities of Catalonia.

The provision of public services consumes the major part of the munici-
pal budget. However, this portion of the expenditure is proportionally
higher in the small municipalities than in the large cities. According to the
budget figures for 2004, the highest average amount of expenditure was
dedicated to the production of social goods in the following order: urban
development, public municipal works, culture, collection and treatment of
waste, supply of water, education, and sanitation. The next most relevant
areas of expenditure are those referred to as “social protection and promo-
tion” (i.e., essentially aid given to the most disadvantaged sections of the
population) and “public security.”*® An important figure, although diffi-
cult to estimate, is the level of municipal expenditure on services that are
not obligatory. As explained above, the extent of mandatory local services
depends on the size of the municipal population. But this does not prevent
small and medium-sized municipalities, under the pressure of popular de-
mands, from providing public services to certain sectors of the population
without a real right to them. It is estimated that in 2003, 26.7% of munici-
pal expenditure was destined for these services, mainly focusing on civil se-
curity and protection, culture, education, and social aid.*® Finally, it is
necessary to emphasize that all municipal expenditure comprises only
8.3% of total public expenditure, which, when added to the 4.3% of ex-
penditure by the provinces and islands, represents a total of 1% of total
public expenditure. Of the remaining expenditure, 49% is accounted for
by the state and 37% by the autonomous communities. As explained
above, the low relative contribution of the municipalities is attributed to
the fact that the two expensive services — education and health — are pro-
vided by the autonomous communities.

The legal regulation of the management of local powers and services is
contained, to a large extent, in the same regional laws that give powers to
the municipalities. For example, the regional laws that regulate the water
supply also regulate the system of tariffs and the possible sanctions for fail-
ure to pay. Beyond these material regulations, the form of organization of
each power or service is a matter for each municipality to decide. This
forms part of the “power of self-organization” that is guaranteed both by
Article 4.1(a) LBRL and by Article 6.2 of the European Charter on Local
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Autonomy. In this way, and with few limits, each municipality can choose
between managing a power or service directly (by means of municipal
agencies, public municipal companies, and foundations) or indirectly
(through a public service contract or administrative concession). In general
terms, each council can employ additional persons who do not become part
of the civil service. Adding together the two categories (civil servants and ad-
ditional employees), the municipalities employ collectively 602,001 persons
- 20.8% of the total employment of the public sector, compared with 50.2%
employed by the autonomous communities, 22% by the central state, §.8%
by universities, and §.2 % by the provinces and islands.**

From an overall perspective, and under the paradigm of the greater effi-
ciency in private management, a clear tendency can be observed today to-
ward public power management built on trends found in the private
sector, namely substitution of civil servants by non-civil-service employees,
creation of municipal limited companies for the management of services,
and the management of services by means of administrative contracts with
the private sector.

Special mention should be made of the management of public services
in metropolitan areas, delivered jointly by the autonomous community
and one or several local councils. The principal examples are Madrid and
Barcelona, although there are great differences between them for reasons
that include their political context and their territorial and demographic
structures. In the metropolitan area of Madrid, the role of the Autono-
mous Community of Madrid is predominant, and public services are highly
integrated. In the case of Barcelona, the role of the Autonomous Commu-
nity of Catalonia is very limited; therefore, the coordination or integration
of public services is assigned to agencies or public companies governed by
the municipalities of the metropolitan area. Since 1980 both Catalonia
and the Autonomous Community of Madrid have avoided the creation of
any kind of general government for the metropolitan areas of Madrid and
Barcelona in order to prevent strong metropolitan councils from accumu-
lating a level of power that could rival that of the autonomous communi-
ties. In practice, this has led to each metropolitan area having a very
specific management structure linked to the public services it provides.

Urban and intercity transport in metropolitan Madrid is perhaps one of
the most successful examples of the combined delivery of public services.
By Act /1985 of 16 May, the regional Parliament established the Consor-
tium of Transport of the Community of Madrid, creating a sort of autono-
mous agency for the Autonomous Community of Madrid, which exercises
a wide range of powers over public transport, including all administrative
issues relating to transport within the autonomous community, as well as
all local powers over transport in the municipalities that voluntarily join
this consortium (for a minimum period of seven years). Each type or mode
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of public transportation is managed in a different way. The underground is
managed by a private company shared jointly by the region and the munic-
ipality of Madrid; the intercity buses by means of contracts (concessions)
with private companies; and the intracity buses by means of public munici-
pal companies. However, all these public-service agents are managed and
coordinated by the regional Consortium of Transport. The consortium de-
cides the following issues: the itineraries of public transport and the inter-
connections between them, the infrastructures of each type of transport,
the tariffs (i.e., fares) for services and the unification of tickets, the award
of contracts to private companies, the distribution of revenue and ex-
penses among the various public and private transport agencies, and finally,
providing information and assistance to customers. The management of the
consortium is assigned to a council composed of representatives from the
autonomous community, the city council of Madrid, other municipalities,
the unions, the managerial associations, and a member designated by the
consumer associations. Two fundamental legal elements have prompted the
unquestionable success of the consortium. First of all, its broad powers al-
low for wide coordination between the very different means of transport
and the responsible agent. Second, the balance of power between the au-
tonomous community and the municipality of Madrid in its management
has ensured that neither one dominates the consortium.

In accordance with the Constitution of 1978, every municipal government
is based on the democratic principle. More than this, Article 140 GE estab-
lishes that this democratic legitimacy consists of the direct election of council-
lors. However, the Constitution says nothing with regard to the mayor, who
can be elected directly by the citizens or indirectly by councillors. The system
of election for mayors and councillors is established in the State Organic Act
5/1985, regulating the general electoral system. In 1985 the central state de-
termined that its powers over the “general electoral system” authorized it to
regulate fundamental matters of the municipal electoral system. These in-
clude electoral procedure, the election of the mayor, and the rights of the
municipal parties. In accordance with this regulation, Spaniards and citizens
of the European Union over eighteen years old (excluding other foreigners)
are eligible to vote in each municipality. The residents choose a fixed number
of councillors, grouped together in closed lists of political parties or electoral
coalitions, according to the municipal population. For the determination of
the councillors-elect, 2 modified proportional system is followed (the so-
called d"Hont rule). The elected councillors then designate the mayor by ma-
jority vote. In recent years, most of the political parties have considered the
possibility of direct election of mayors, although it has not been manifested in
legislative initiatives. This possibility has been highly criticized by several
scholars who have pointed out that the direct election of mayors could pro-
voke severe malfunction in an electoral system built on political parties.
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With regard to organizational regulation, the LBRL draws a clear line be-
tween political organs and the municipal administration. The LBRL regu-
lates the former (i.e., decision-making organs) in detail and leaves the
administrative organization of municipalities practically without regulation
— and, therefore, open to regional regulation or municipal self-regulation.
There are three main political organs among which the decision-making
power in a council is divided: the assembly of councillors, the mayor, and
the local government cabinet. The assembly is made up of a variable num-
ber of elected councillors, depending on the population of the municipal-
ity (which ranges from five councillors in the smallest villages to fifty-seven
in Madrid). The municipal cabinet (Junta de Gobierno), an executive
committee present in municipalities with more than 5,000 inhabitants,
consists of a maximum of one-third of the councillors in the assembly, who
are appointed by the mayor at his or her discretion. However, the distribu-
tion of tasks among these municipal organs is not applied uniformly
throughout Spain. One can speak of three different systems: “a general sys-
tem” applicable to the majority of municipalities and regulated entirely in
the LBRL; a specific system for “municipalities of great population,” which
was introduced into the LBRL in 2008;?3 and the special systems of Madrid
and Barcelona.?*

In the “general system,” the assembly of councillors, directly elected by the
citizens, exercises a great deal of power. For example, the activities of the as-
sembly range from providing political or strategic direction, such as in plan-
ning and budgeting, to administrative execution, such as awarding contracts
or selling goods. This functional description is adapted substantially in the
large municipalities (including Madrid and Barcelona), where the assembly
concentrates on decisions that are more politically relevant, such as setting
norms and budgets, and on political control over the executive organs like
the mayor and the executive committee. This singularity of function of the
assembly in the large cities is commonly described as the “parliamentariliza-
tion” of local government. In the municipalities of the “general system,” the
mayor of a municipality directs local politics and exercises numerous admin-
istrative functions, such as managing personnel, overseeing the municipal
police force, sanctioning powers, and conferring licences. These functions
of the mayor are not present in the large municipalities. Lastly, most munici-
palities also have an executive committee, whose functions are diverse. In or-
dinary municipalities, the committee simply supports the mayor; in the large
municipalities, it is vested with executive power.

Provinces

Although the new constitutional order of 1978 did not substantially
change the powers of municipalities, the provinces experienced a signifiant
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reduction of their functions to the benefit of the emerging autonomous
communities. The Constitutional Court accepted the reduction of provin-
cial powers — in favour of the autonomous communities — provided it did
not alter the “essential core” of provincial powers. As the court stated in the
case on Catalan provincial councils, “the adaptation of the provinces to the
new scheme of functional distribution of power cannot continue, except
through an amendment of the Constitution, [including] the elimination of
the Province as an entity with autonomy for the management of its own in-
terests.”*> Constitutional case law has identified the minimum core of pro-
vincial autonomy with the traditional function of “cooperation and
assistance” to municipalities. This cooperative function is often expressed
as a “spending power,” so the core of provincial autonomy is, in essence, fi-
nancial autonomy.

The provincial councils are elected not directly by citizens but indirectly
by the constituent municipalities.?® According to the results of the munici-
pal elections, political parties then designate representatives to the provin-
cial council. The responsibilities of these councils are specified via Article
36 LBRL in a reduced list of provincial powers based on the idea of cooper-
ation and assistance to municipalities. The autonomous communities have
not extended this narrow framework of powers. For the autonomous com-
munities — especially for Catalonia and the Canary Islands — there is com-
petition with the provinces for territorial public authority. From their
perspective, provinces are frequently considered to be vestiges of the cen-
tralized state of the dictatorship period.

The 2006 statute of autonomy of Catalonia and the 2007 statutes of
Andalusia, Aragon, and Balearic Islands do not promote provincial powers.
In the case of Catalonia, the province is substituted for by a new regional
territorial entity (veguerias). In Andalusia, powers of coordination (by the
autonomous community) over the provinces are being considered. These
regulations are in contrast with the central-state’s 2006 proposal for a new
Local Government Act that would protect the autonomy of small munici-
palities by specifically fostering the supportive and cooperative powers of
the provinces.

FINANCING LOCAL GOVERNMENT

Article 142 CE guarantees financial autonomy,*7 although it does not elab-
orate on this guarantee.?® According to case law, the constitutional guaran-
tee operates basically in respect of spending power and to a lesser extent in
the area of income.?9 The local bodies that are given this guarantee by the
Constitution (i.e., provinces, municipalities, and islands) lack the constitu-
tional power to determine their own revenue sources.3® The concise consti-
tutional guarantee has recently been supplemented by various statutes of
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autonomy. In the 2006 statute of Catalonia, the following items are directly
guaranteed: a certain amount of local power over own taxes, the uncondi-
tional collection of subsidies, and the necessary provision of funding each
time the law assigns a new task or power to local bodies.3' The effectiveness
of all these financial guarantees is still not clear.

The local funding system is defined by state law in Royal Legislative De-
cree 2/2004 of 5 March (LHL). This state law establishes a “mixed system”
of local financing. A basic distinction is made between “local revenue” and
“revenue granted” by the central state or autonomous communities.
Sources of “local revenue” include local property rates, local taxes, fines,
and profit from credit transactions. Of all the sources of local revenue,
taxes are the most important. In respect of local taxes, a distinction is
made between public tariffs and fees (for individualized delivery of local
public services), special contributions (presently hardly in use, imposing
taxes on those who derive any special benefit from public action), and five
“general municipal taxes.” These taxes include the Buildings Tax, Facilities
and Construction Tax (1c1o), Increased Value of Urban Land Tax
(1rvrNU), Real Estate Tax (1B1), Power Haulage Vehicle Tax (1vrm), and
Business Tax (1AE), the last being residual at present. Although we refer to
“municipal taxes,” it must be pointed out that local institutions lack their
own taxing powers; in other words, they lack the authority to establish
taxes. This function is reserved for central-state or autonomous-community
legislation. However, the LHL recognizes the power of local governments
to shape nonessential elements of local taxes determined by state legisla-
tion (such as tax rebates or tariffs). On average, tax revenues make up 50%
of all municipal revenues (including intergovernmental transfers), the
most important part of which is derived from the real estate tax (approxi-
mately 50% of tax revenues). Compared with other European countries,
the Business Tax is not a substantial source of revenue.

Regarding tax revenue, the most significant difference between large and
small towns lies in the importance of the fees or charges imposed for public
services and the extent to which they affect the budget. In 2005 the small
municipalities gathered around 28% of their operating costs by means of
charges for the delivery of public services, whereas in the larger cities (over
500,000 inhabitants), these charges accounted for only 14% of their total
revenue.3? It can be concluded that in small cities as opposed to large ones,
funding is more effectively linked to the provision of public services.

Local revenue also includes borrowing from public or private organiza-
tions. Articles 48 to 55 LHL envisage municipal borrowing but subject it to
different kinds of controls, distinguishing between short-term (one year)
and long-term loans. Short-term loans can be arranged directly by the local
body, although within limits set by legislation. Long-term loans require
prior authorization by the autonomous community and, in specific cases,
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the central state. In the 1980s local bodies obtained loans from banks even
for financing their current expenditures. In subsequent years, there has
been a lesser tendency to resort to this, but at the same time, there is
greater use of loans for new infrastructure or extraordinary expenditures.
In 2005 the income from borrowing did not exceed, on average, 7% of lo-
cal governments’ total income.?5

The system of local revenue is not always sufficient for financing local
tasks. This is demonstrated very clearly in small municipalities where tax
revenue is scanty. In the larger cities, in recent years, due to the remark-
able increases in tax revenue (around 12%), the financial shortcomings
have not been as strongly felt as in the medium-sized and small towns.
Some big cities (e.g., Madrid) have increased their debt in the past few
years, but this is clearly attributable to the significant increase in expendi-
ture on new public policies and infrastructure rather than to any inherent
shortage of income.

According to the Local Tax Authorities Act (LHL), municipal councils
can improve their local revenue by increasing the tax burden, mainly
through the Real Estate Tax and charges for public services. Municipal
councils, however, very seldom take advantage of this option. The real and
direct relationship between the municipal tax burden and opinion polls
discourages local councils from any explicit increase of local taxes.33

In the context of insufficient local revenue, the LHL considers, as a sup-
plementary element, financing local governments either through a share
of central-state or regional tax revenue or through grants. Formerly, only
the central state — and not the autonomous communities — transferred
earnings from state taxes to local tax bodies. Now, both the state and the
autonomous communities participate in financing local governments. The
share of local governments in the tax revenue of the central state (and of
the autonomous communities) constitutes up to g2 % of their revenue and
is mainly linked to population size. Only for medium-sized and big cities
(over 75,000 inhabitants) does a complementary criterion exist, based on
the tax revenue (principally through income tax) directly generated in
that municipality. In addition to the share in central-state revenue, munici-
palities receive grants from the central state and the autonomous commu-
nities. The main financial transfers to local councils have come from the
central state, and these transfers remain far higher than transfers received
from the autonomous communities. In the 2005 financial year, the uncon-
ditional transfers from the central state to the local governments (i.e.,
shares of state tax revenue) rose to €11,328 billion (US$13,741 billion).

In addition to this sum, in 2005 the state granted subsidies to municipal-
ities in three different ways.34 First, the general Program of Economic Co-
operation (€157 million, or US$1go million) was used to finance specific
local infrastructure (mainly urban development, new highways, and public
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water supply) and was managed by the provincial councils through the so-
called Provincial Plans of Cooperation. Second, transfers were made by the
different ministries (€246 million, or US$298 million) for specific local
projects, more than half of which were destined to promote access to em-
ployment. Finally, there were injections for investment (€159 million, or
US$193 million), of which a great part was destined for the development
of highways and the promotion of tourism.

The state funds granted by the Program of Economic Cooperation play
an equalizing function by concentrating investment in smaller municipali-
ties where tax income is clearly insufficient. In the state budget for 2005,
67% of state aid was devoted to municipalities of fewer than 20,000 inhab-
itants. In terms of public expenditure per capita, in towns with a popula-
tion below 5,000, the state invested €96 (US$116) per inhabitant, whereas
in the larger cities (over 1 million), the state dedicated just about €o0.70
(US$0.85) per inhabitant.

All these state grants — as well as those of the autonomous communities —
normally reflect the political choices of the supra-municipal authority as
opposed to those of the municipality.3> Because of this, these types of
grants are strongly challenged by scholars because they contradict the con-
stitutional guarantee of local autonomy.3°

In recent years, different political parties, as well as many scholars, have
insisted on the need to undertake basic reforms of local financing. It was
proposed that local institutions should manage up to 25% of the general
revenue of the central state (a figure much higher than the 13% at pres-
ent). However, to obtain this level of income, the proposal should relate to
a greater share of state tax revenue, which is generally regarded as prefera-
ble to an overall increase in the taxing powers of local bodies.

Local income is managed, in general, at an autonomous level because,
as has already been stated, Article 142 CE guarantees local financial suffi-
ciency in the area of expenditure. As a result, municipalities and provinces
enjoy, with the exception of granted revenue, complete budgeting power
over their income. Only some statutes of autonomy, such as that of Valencia
and the 2007 statute of Andalusia, include certain generic controls by
the autonomous community over local budgeting of the provinces. This
power, however, has yet to be implemented in practice. Although spend-
ing power is formally very extensive, reality demonstrates that the level
of spending, which is conditioned by the other levels of government, is
considerably high. First, legislation (of both the central state and the au-
tonomous communities) determines the tasks and services of local govern-
ments, which, therefore, have to be reflected in the budget. Second, the
budget power is narrowly framed by Act 18/2001 on Budgetary Stability,
prohibiting local governments from incurring a budget deficit. Lastly, the
control over budget execution is exercised, cumulatively, by the local
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bodies themselves and by the “courts on accounts” of both the state and
each autonomous community.37

In the municipal budgets for 2005, the general categories of expendi-
ture do not differ greatly between different city councils.3® Approximately
24 % of expenditure is directed to capital investment, whereas the remain-
ing 76 % of the budget is usually allotted to operational expenditure. Nev-
ertheless, it must be pointed out that over the past few years, the total
expenditure directed to capital investment appears to have increased at a
much faster rate than growth in operational costs.39

As regards the latter category, staff costs consume approximately 38 % of
total operating expenditure, constituting only a slightly lower percentage
in the big cities than in small towns. Goods and public utilities account for
37% of total operational expenditure, the difference between the larger
cities (approximately 20%) and the small towns (41 %) being much more
significant in this case.4® These figures can be explained by the advantages
of employing economies of scale and by the fact that the larger cities direct
an important part of their budgets to social policies that proportionally in-
crease other categories of expenditure. Finally — and reflecting on the pro-
gressive improvement of the local financial situation — in recent years the
operational income needed to service loans has accounted for only 6% of
operating expenditure.

In general terms, the system of financing presents high levels of local au-
tonomy, even though it does not avoid the existence of a certain structural
deficit of income. It is difficult for the actual local contributions to cover
this deficit. This gives rise to proposals for greater participation of local
governments in the revenues of state taxes. In any case, the financial prob-
lem is not extremely serious; yet it must be solved, mainly by differentiating
the financing of the smaller municipalities from that of the larger ones.

SUPERVISION OF LOCAL GOVERNMENTS

The state and autonomous communities exercise very limited supervision
or control over the activities of the municipalities and provinces. Moreover,
the Constitutional Court considers that the local autonomy guaranteed by
Article 137 CE to a great extent excludes rigid governmental controls.4' All
political or efficiency controls are excluded.

Furthermore, the small constitutional margin for government control over
local institutions has been reduced by state law (LBRL). Although the Consti-
tution does not prevent the central state and autonomous communities from
selectively reviewing the legality of local performance (that is, ensuring that
local actions do not infringe upon the law), Article 65 and others of the LBRL
have ruled out this possibility. Because it is a fundamental state regulation,
the LBRL prevents the regional laws from adding specific reviewing controls.
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Consequently, in reality, only the judges have the competence to review legal
compliance by local entities.

In extreme cases, such as actions by the local administration that seri-
ously affect general interests or violate constitutional obligations, Article
61 LBRL provides for the dissolution of local councils by the central state.
Such dissolution must be followed by a call for partial elections to replace
the dissolved council. This is clearly an instrument of control that may be
exercised over local authorities, but it has been used only once. Royal De-
cree 421/2006 of 7 April dissolved the Council of Marbella (Malaga) be-
cause over half of its councillors were being tried on charges of corruption.
The exceptional nature of dissolution reaffirms the general premise that
no ordinary controls over local councils may be exerted by the state or au-
tonomous communities.

In the LBRL, government control of local institutions was replaced by a
complex system of voluntary “intergovernmental relations,” based on the
idea of full respect for the powers of local institutions and the principle of
cooperation. Only when voluntary cooperation is not technically possible
do Articles 10.2 and 59.1 LBRL provide for a final decision by the state or
the autonomous community. This occurs, for example, in decisions about
geographical distribution of large infrastructure projects (e.g., airports,
ports, or waste-treatment plants), where the central-state or regional deci-
sion is imposed on the local body.

INTERGOVERNMENTAL RELATIONS

In the context of the constitutional guarantee of local autonomy, the ad-
ministrative relations between local governments and other, superior or-
ders of government are frequently explained by using the concept of
“constitutional equality.” This means that municipalities, provinces, and
the islands are neither a part of the central state nor institutions of the au-
tonomous communities. They are certainly ruled by state and regional
laws, but at the same time, they can defend their autonomy before the cen-
tral state and the autonomous communities by appealing to the courts, in-
cluding the Constitutional Court.

In recent years, the possible participation of local bodies (especially the
large cities) at supra-local levels of government has featured prominently in
debate in Europe. Two tendencies exist: institutional participation, through
representatives of the local governments in state organs or regional or federal
bodies; and functional participation, by including local bodies in decision-
making procedures (especially in respect of those processes that set norms).
These tendencies are exemplified in Italy and Germany.4*

The Spanish local government system traditionally contains some form of
institutional participation within a cooperative structure. This is apparent at
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the state level in the National Commission of Local Administration and, at
present, also in the General Conference on Local Matters. The National
Commission of Local Administration is an organ of the Ministry of Public
Administration, presided over by the minister and with equal representa-
tion: thirteen representatives designated by the state and thirteen represen-
tatives from the local bodies. Its function is the obligatory preliminary
assessment — although not binding — of draft laws of the state that affect local
governments. Because of its composition, this body is not an instrument for
expressing local interests but rather serves to secure political cooperation
with the state. The General Conference on Local Matters is a vehicle for co-
operation between the state and the autonomous communities on local is-
sues, but unlike the other commissions for cooperation between the state
and autonomous communities, this one includes nine representatives of the
local governments. Its functions are consultative and are meant to secure po-
litical agreements.

Local participation in the exercise of power by other bodies — the state
or the autonomous communities — is less clear. It does not refer to the co-
operative exercise of concurrent powers as seen, for example, through the
Interadministrative Commission on the Capital Status of Madrid. In gen-
eral terms, it can be said that the participation of local bodies at supra-local
levels of government is still very limited. However, there are new possibili-
ties on the horizon. One proposal, modelled on the Italian example, calls
for municipal participation in the Senate. Moreover, there is much antici-
pation about the so-called Council of Local Governments envisioned in the
new statutes of autonomy (2006—07). Nevertheless, thus far, there is no
clear pattern for setting up these councils, as several options are still open.
First, there is the issue of whether those councils should incorporate only
representatives of local governments or also include elected deputies of
the regional assembly. Second, there is the matter of whether the Council
of Local Governments should have any kind of veto rights in respect of re-
gional laws or have only advisory functions. In any case, all these possibili-
ties and proposals for participation certainly permit the promotion of local
perspectives at higher levels of government. There is concern, however, re-
garding the proliferation of local government participation in state and re-
gional decision-making processes, which may in turn confuse citizens with
respect to where final decision-making power lies and, in consequence,
who is politically accountable to the voters.43

Spanish local bodies engage directly with both the central state and the au-
tonomous communities. This has been described in constitutional case law as
the “double-faced character” of local government. However, viewed from a
more realistic perspective, direct relations with the state are really relevant
only within the financial sphere, and they take the form of current transfers
or direct transfers from the state to the municipalities and provinces. Outside
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of the financial sphere, administrative relations are few or sporadic. The state
administration basically acts as an instigator of legislative reform and as a
management agency for information that comes from the municipalities and
provinces. Truly relevant executive powers are scarce. The state administra-
tion, however, using these limited powers, can enter into direct relations with
each of the municipalities and provinces. Despite this, communication tends
to be collective or representative. This representation of local interests is con-
centrated in the Spanish Federation of Municipalities and Provinces (FEMP),
an association of local bodies that, although not linked to the state, receives
funding from it. Through the mediation of the FEMP, municipalities and
provinces can participate in state organs such as the National Commission of
Local Administration and the General Conference on Local Matters. On the
whole, this refers to participation that is barely regulated and very dependent
on the political interests of each national minister of public administration.
Apart from this institutional participation, political cooperation between the
state and local bodies is also promoted — for example, the agreements be-
tween the minister for environment and the FEMP concerning local imple-
mentation of the Kyoto Protocol on climate change (by means of which the
local governments, represented by the FEMP, assume some political commit-
ments, such as to reduce pollution derived from urban traffic). But in gen-
eral, the real political scope of the FEMP is somewhat limited. Often the large
national political parties, whether in government or in opposition, use the
FEMP to articulate their political projects.

The autonomous communities also have direct relations with local bodies.
In this case, the administrative relations go beyond the financial sphere. As
has already been stated, municipal powers normally correspond to those mat-
ters that the statutes of autonomy allocate to the different autonomous com-
munities. As a result, the administrative connection between local bodies and
autonomous communities is very close in respect of three matters: land use,
urban development, and protection of the environment. In these sectors of
activity, the autonomous communities direct and control local activities by ap-
proving plans and programs or by reserving the approval or authorization of
specific activities to themselves. Communication of municipalities and prov-
inces with the authorities of their autonomous communities is also conducted
by relevant federations or territorial associations — such as the Catalonian Fed-
eration of Municipalities, the Andalusian Federation of Municipalities and
Provinces, and the Federation of Municipalities of Madrid — which, in this
manner, fulfil a similar function to that of the FEMP.

The Spanish local governments, with representatives in the Committee
of Regions and Cities of the European Union, participate in EU decision
making only on a small scale because the role of the committee is second-
ary and because just four of the seventeen representatives allotted to Spain
come from local governments.
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POLITICAL CULTURE OF LOCAL GOVERNANCE

On a general basis, polls reflect more favourable public approval of munic-
ipal management than of other state or regional institutions, even includ-
ing courts of law. Only the police, the army, and the monarchy rate above
municipal councils.44 Consistent with these results, corruption is not con-
sidered to be a relevant issue for citizens.4> The proximity of local councils
to citizens, and the social relevance of the public services they deliver,
could explain the positive approval ratings of local governments.

There are numerous political parties that run in the municipal elections.
In addition to the larger state or regional parties, there are small indepen-
dent, left-wing radical, green, and alternative parties with a concentrated
local focus. Normally, the large state or regional parties present candidates
in all the municipalities, and it will be one or several of those parties that
govern each municipality. The lists of the large parties include many local
candidates (widely experienced in local government), as well as popular
state or regional politicians (ministers or deputies). For example, the pre-
vious president of the Autonomous Community of Madrid is now the
mayor. The truly local parties govern only small towns and cities, and this is
normally with the support of one of the large parties. The political parties
that obtain representation in the elections form the “municipal political
groups” financed by the council itself. The councillors who separate them-
selves from these groups do not lose their position in the assembly, but
they cannot form a new political group.

Participation in local elections is relatively high (67.6% of voters in
200%; 63.9% in 2007), and local governments are generally stable. Several
recent proposals for the direct election of the mayor have been rejected.
This is due in part to the widespread perception that the present system
functions well.

The profile of the elected councillors progressively tends toward a male-
female equilibrium and a higher standard of qualifications.4® In 1979 only
1.22% of mayors were female, as opposed to 12.6% in 2004 and 14% in
2007%. As regards the number of female councillors, in 1979 women consti-
tuted 3.23% of the total, as opposed to 25% in 2003 and §7% in 2007.
With regard to qualifications, in the last municipal elections (2007),
38.7% of councillors held high school degrees, and many of them were
working as professionals in the private (27%) or public (15.2%) sectors.
These changes are due to the relatively high turnover of those in office. Ac-
cording to the results of the last municipal elections, 46% of the council-
lors were new.

The economic and administrative status of councillors and mayors has
been, and continuous to be, improving. The municipal assemblies decide
the functions of each councillor. The mayor is not necessarily compelled to
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dedicate him or herself exclusively to that office. Only a restricted number
of councillors dedicate themselves full time to local tasks, whereas other
councillors dedicate themselves part time or take part only in local assem-
bly meetings. Full-time mayors and councillors of large and medium-sized
municipalities are frequently well paid, earning (before tax) around
€50,000 (US$67,210) on average. Some mayors earn considerably more
than the president of the country. Both full- and part-time councillors re-
ceive social security benefits. In addition, since 2007 full-time councillors
have had a right to unemployment benefits when leaving office.

The practical reality of local democracy is that, in general, the state (or
regional) parties play a direct role in exercising local power. This can be at-
tributed to the fact that either the local political elites are also represented
in the central structures of the political parties or the parties direct the gov-
ernance of local matters with a supra-local perspective. In both cases, a cer-
tain lack of connection exists between the constitutional guarantee of local
autonomy, which is based on the existence and advancement of local inter-
ests, and the actual exercise of this autonomy, which is often linked to the
demands of regional and state party politics. The situation described is re-
lated, above all, to the electoral system, which favours the selection of can-
didates by national parties.

Participation of residents outside the electoral process is increasing in
importance. Political parties promote, without exception, increases in civic
participation. In this regard, there is the new “popular municipal initia-
tive,” introduced by Act 57/2004 on Measures for the Modernization of
Local Government.47 In addition to the numerous municipal regulations
and plans for civic participation, and the new municipal organs and com-
mittees established for this participation, numerous programs have been
created to provide subsidies that promote such participation. The concrete
results for the new instruments of participation are frequently minimal.4®
There are a number of factors behind this outcome: defects in the mode
or manner in which participation takes place, such as too much procedural
formality; irrelevance of participation in the adoption of government deci-
sions; and limitations on matters open to civic participation. These factors
all diminish the positive outcomes of engaged public participation.

EMERGING ISSUES AND TRENDS

Local governments have contributed in a very positive manner to the effective
political, economic, and social development of Spain. In the first place, this is
due to the adoption of democratic rule as opposed to dictatorship. In the sec-
ond place, local governments provide essential public services, uphold private
enterprise, and invest in local economic development projects. Finally,
they initiate social policies (e.g., employment, social work, and immigrant
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integration) that are later assumed by the autonomous communities or the
state. The shortcomings in the system, however, lie in the large number of
municipalities, which creates various economic and political inefficiencies.49

From an economic perspective, a significant part of public services is too
costly for smaller municipalities. These services account for the greatest
proportion of the budgets of small municipalities. From a political per-
spective, the multiplicity of municipalities makes it difficult to produce a
rigorous representation of local interests before the regional and central
governments. As any in-depth reform of the municipal system has been
ruled out, the remaining political and economic challenge is to make the
system more efficient. There have been several development initiatives in
this area, including increasing the differences between the legal status of
large and small municipalities, reinforcing the provinces and counties as
replacements for small municipalities, and privatizing the provision of lo-
cal services.

For some twenty years, the large municipalities have been calling for
greater distinctiveness in their organization, competences, and financial struc-
ture. These demands have been satisfied to a limited extent by the legislative
changes effected between 2003 and 2007, but the issue is no closer to being
resolved. Calls for better financing (principally from Madrid and Barcelona)
have been satisfied only temporarily. Greater independence for the large cit-
ies, based on a higher level of political and economic autonomy, faces objec-
tions from the autonomous communities and small municipalities. This is
motivated by the fact that the autonomous communities would lose substan-
tial powers to the cities. Small municipalities, in turn, fear new territorial and
economic imbalances that would favour these principal cities.

Nonetheless, improving the economic efficiency of the municipal net-
work in Spain requires a redefinition of the intermediate local entities
(i.e., the provinces, counties, and metropolitan areas). The reinforcement
and strengthening of local governments, backed by almost all political
voices today, are not always possible at the level of municipalities. Small
municipalities lack the technical, political, and economic size to control a
very significant part of public affairs. The reinforcement of governance in
this context requires a better determination of the purpose and functions
of the intermediate local entities. The question of who should lead this re-
form and how it should be conducted remains open. The obvious choice is
between the autonomous communities (which have been the principal
competitors with the provinces until now) and the central state.

Finally, the search for efficiency in the functioning of small municipali-
ties is taking shape. This is manifested in the tendency to favour private
management of public services. The excessive cost of public-sector employ-
ment is creating incentives for municipal services to be subcontracted on a
large scale to private companies, normally in a monopolistic system. This
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often relates to companies with broad reaches within a determined terri-
tory, permitting them to exploit the benefits of economies of scale. By
means of this new trend of privatization, a significant improvement can be
achieved in the efficiency of municipalities. An open-ended question evi-
dent in all of this relates to the level of actual control that small municipal-
ities can maintain over the private companies that are progressively taking
over the provision of local services.

All these challenges fit into the idea of a stable institutional system. In ac-
cordance with the constitutional order, local government is one of the
three territorial organizations that exercise power in the Kingdom of
Spain, together with the central state and the various autonomous commu-
nities. Thus the local governments are instruments neither of the central
state nor of the autonomous communities. They are autonomous govern-
ments, even though they are regulated and controlled to a limited extent
by the state and the autonomous communities. Given this point of depar-
ture, there are two concurrent political positions today. One proposes an
increase in the regional “interiorization” of the local governments, follow-
ing the example of many federal states. The other proposes greater local
autonomy, to the disadvantage of the autonomous communities.
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